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DerEspANTS Points. The firsterror is disposed of by the statement in
the decree pg 21 of Record—by the title of the def’t demurrer pg 7, -and
by the clerk’s return to the certeorar: hevcin.

The second error is not well assigned the decission_of cours below being
proper in overruling demurrer, petition was sufficient. ST

Vide Revised Statutes pg 345 see 4. D T

The third error assigne 1} an error,was waived by after demuiring to?
pmended bill, without objebtion. Still ﬂ;

21 & 22 of Record. A

The fourth error is improvidently asgjgned, There was no answer filed the
paper not sworn to is not suswed, or kave given 50 to file, nor issue made ap.
But the reference was at once on overruling demurrer, Def’t as shown by rec-
ord not withdrawing his Demurrer or asking leave to answer.

‘I'he fithh error is improvidently assigned becausa both def’ts answered by
demurrer a8 shown by the record and the decree but assumed this error is re-
leased by MeClurkin. '

The sixth is answercd same as the fith.

The seventh assignment is without point.

The eighth error is answered the same as the fifsh ervor.

The ninth error is answered by the appearance of both def’ts and filing de-
marrer and by Sherif’s return.

The tenth ervor is improvident for the reason that judgment was given in
demyrrer, when it is shown in the bill and admitted by demurrer that the gon-
tract for hire of Logan was to pay him $1,50 per day, and board, the board
thus being part pay for work done ; there is no item for hauling by Logan
or Edmunston, . Sce Jast holi’ of P. 15, and first of 16.

The eleveath error is improvident—the judgement being .on demurrer the
title stated in the bill is admitted and no proof was required. Still record
proof was made by the pl’tfis filed herein

And g0 def’ts say there is no error j:ow shown by the record of this court.

HAYNIE, ALLEN & PARISH, for Def’ts.

. nofewaived it was to pl'ffs advant-
age and not to his predudice, as compt’s derqd §a pay costs.—bill pg -



STATE OF ILLINOIS—IN THE LUPREME COURT--FIRST GRAND
: DIVISION—NOVEMBER TERM, 1859.

Lucas & McCuLurgiy,
Page vy, i Error to Washington.
Rec. Loaay & Epmistox.

1 On the 1st day Jgily, 1854, Logan filed his Lill to enforce mechanics femn
vs. McClerkin & Lucas—for Oct term 1854,

¢
&

5. On 10th July summous issued, on 15th, served on both, At the Oct.
termn 1854. deft dem@rred to said petision; demur sustained; leave gived to
(21) amend, abd also leave to interplead by Edmunson & Afflack, and then

" agswer filed, and then leave granted to withdraw petition and cause continued,
£7. See demurrer filed to first petiton—entitled ‘McClerkio & Lucas ats.
gan, Aflack & E(?ﬂinston.’

LY
)

9. On 2d May, 1R55, comp’r. Logan filed his bill.
7. T this bill"the ¥Defendants’ by *‘R. 8. Bond, for def’ts, filed a demurrer
#% ebtitled of ‘May term 1355,” but said demu:rer was not marked filed,

©21. At May.term 1855, the order of the court was made thus: ‘on Friday
comes the compl’t. Jas T Logan atd Joe! A Edmiston (who chtained leave to
interplead aud who was made a party to this proceeding by bill of interplead-
er &c, and def’ts, by R S Bond, their att’y, filed demurrer which was oviruled
and the causs was then refered to the master to take evidence.

21. On Saturday master’s report filed ard it was ordered that judgment
be rendered for Logan for 60 85, and for Edmistou for $§23 25 agamss the
lands &e and that special fi fa issue to sell &e the lands described 1n the or-
der and petition—proceeds to pay Logan first, 24 Mlmiston and all cost, rve-
mainder to be paid to Luceas—costs of last term (oct '54) to be paid by Lo-
gan & Edwmiston.

13. There is a bill of interpleader in this record filed by Afflack &c as ap-
pears by the order of comp’t. on pg 21 of Record, this was dismssed. There
is no copy of Edwiston’s bill sent up, but the order shows he was made a .
partv by bill of interpleader,

7. The demurrer 1s entitled ats. Logan & Edmiston—and the return of the
¢lk to the certeorari shows that the bill of interpleader was filed but now can
not be found.

6, There 13 what purports to be an answer by Lucas, but 1t is not marked
filed, neither is it noticed in the order of cours, ner did Liucas ever withdraw
his demurrer, o1 ask how to do so, nor is there any replication to the same.
nor is said answer under oath although the cath is not waived, as is required
by Revised Statutes, pg 346 sec 7.

16-17-18-19. Report of master ‘Vance’ of evidence and finds that Me-
Clerkin owes Logan $60 35 and Edmiston $27 00.

By Logan’s bill, see pg 11. he admite payment of five dollars thirty-five
ote and clains balance due 855 00.

‘For errors assigned, see p’ff error’s abstract.

Def’ts in error filed two pleas: as follows:

ist, That pl'ffin error, McClerkin, on 17th Dec 1857, made his writtenre-
lease, thereby waiving and releasicg all ercogggignthe cause in the court below.

2d. That on 284 of Jan 1858, after the m out of & writ of error in
this cause, pl’ff in error, McClerkin, by bis instruments of writing under his
seal, did release remit szid def’ts in error all errors which had been made or .
committed by the Circuit Court. ’

g
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STATE UF ILLINOIN, %SS‘ P w: T ot

Gounty o
e y e

3 bevebp certify, That <77 7 i e o
whosc genuine signature appears to the foregoing AN, was, at the date of his official certificates; an
acting justice of the peace for the county of Ve ety in the State of Illinois, and
that full faith and credit sbould be given to all his official acts as such on said day.

In witness whereof, I have hereunto affixed my hand and seal of office on this // /-
day of Y o A.D. 185~

[L.S.] T sivecel ¢ L7 4 CLERK,

e

L§7/8-54)
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For the 1st GRAND DIVISION, s
Novem‘ber Termm, 1857.
Jayrs Lo MeCrerses and H\R\ £y B. Lwn, Pl’l_[l sin Frr orw 5 'E/';';or &

vs. T
Javes Loeay and Jogr, A. Epystox, Db’f’(l’tb in Error. WASHINGTON.

ABSTRA("I‘ OF PLAINTIFFS CASE.
This was a Petition for Mechanic’s Lien, filed by the defendant against the plaintifis

in ervor, in the Washington Circuit Court, at the October Term thercof, 1854, and on the
10th day of July, 1854, a summons issued from said Court against plaintiffs in error, to
answer a petition filed by James Logan, Thomas B. Afflack and Joel A. Edmiston, to enforce
u Mechanie’s Lien, which was returned served on the defendants. At the same Term, the
petitioners asked leave to withdraw the petition, which was allowed, and the cause was
continued to the next Term of the Court.

At the May Term, 1855, of said Court, the petitioner, Logan alone, filed another peti-
tion to enforce a Mechanic’s lien against the same defendants—which petition states that
the petitioner nm(!é a contract with defendant McClurken to perform certain work and
labor on a Woolen Factory and the machinery therein, for which said McClurken promised
to pay petitioner $1,50 per day for as many days as he should work on said building, and
to hoard petitioner besides, and that petitioner worked thirty-two and one-half days, or
thereabouts, for said MeClurken, and that his board was worth during that time, $2,50
per \\‘<eek—~uxztkix{g in the aggregate, the sum of $60,35 due petitioner: that petitioner re-
ceived 5,35 on aceount from said McClurken, which left a balance of 55,00 due him.—
That said buildings and machinery are situated upon certain lands in the County of
Washington, described in petition.—That said lands were originally owned by Thurman
and one Gunn, who conveyed the same to Shipley & Barher—who copveyed the same to
MeClurken ; and, that afterwards, said Harvey B. Lucas, who was made a defendant to
the petition, attempted to take and hold possession of the premises, without having any
title known to petitioner—but which, if said Lucas ever had, was never recorded, and is
therefore void. The petition then prays that the said premises be sold to satisfy the de-
mand of said Logan.

At the October Term, aforesaid, of said Court, one Afilack obtained leave to interplead.
and filed his petition accordingly, and afterwards, at the May Term, 1855, of said Court,
said petition of said Aflack, in the nature of a bill of interplender, was dismissed.

At the May Term, 1855, Harvey B. Lucas, one of the plaintiffs in error, and defend-
ant in the Court below, filed his answer without oath, in which he states that he knows
nothing of the accounts between the defendant in error, Logan, and the plaintiff in errer,
MecClurken, but sets forth o Jegal title to the premises and possession of the same, before
he obtained title to the same.

The defendant, McClurken, did not, in fact appear, cither by himself or Attorney, hut
the defendant, Lucas, appeared by Bond & White and filed the above answer,

At the May Term, 1855, of said Court, the defendants in crror obtained a reference
to the Master, to take the proofs and make compensution. It further appears, from the
Record that, before plaintiff in error, Lucas, answered petition, he interposed a demurrer
to petition, which was overruled, and no notice is taken of the answer of Luecas in the
record.

The petitioners’” account is appended to the report of the Master, and appears to be
ineorporated in the record, but is not marked ¢ filed;** nor does the demurrer or the
answer of Lucas appear to be marked ¢ filed.”” Master reports the evidence of Robert H.
Grant, who proves contract between McClurken and Logan only, and Miles B. Thurman.
who proves Lucas & McClurken’s title to the premises, by parol: also, Thomas B. Afflaek’s
evidence, who proves that Logan made contract for boarding, bourded with, and paid
him; and also, that Lucas controlled the property after the work was done on it. James
I. Logan also testified, as appears from Master’s report, that Kdwmiston worked on the
building, in petition mentioned, some vighteen days, and that sueh work was worth from
$1,50 to $1,874 per day.

The Master did vot certify the evidence to the Court, but reported that from the
statements of the witnesses, aforesaid, the plaintiff in error, MeClurken, was indebted to
the defendant in error, Logan, in the sum of $48,37} for work, and $11,60 for board, and

that he was indebied to Edmdston in the sum of $27: whercapon, th: Court rendered «

Judgment in favor of said Logan, for 860,35, and in favor of Edmiston for$23,25, agains

1

the premises, in said petition deseribed, and ordered said premisce to he sold, andrhat o

special cxecution izsue thergfor.



Phie cruse s now brought into this Court and :l> sought to be veversed for the follow-
g errors assigned upon the record, to wit: lIst. Beeause the said Court rendered a judg-
ment in favor of defendant in error, Joel A. Fdmiston, without auy petition heing previ-
ously filed by him, and without his being made a party plaintiff as required by the Statute
in regard to mechanies’ liens.  2nd. Because the said Court overruled the demurrer of
the plaintiff in error, Lueas, to petition filed by defendant in error, Logan. 3rd. Because
the said Court erred in allowing the petition of said Logan to he withdrawn and continuing
cause.  +th, Because the said Court ordered a reference to the Master to take proofs,
instead of setting the cause down to be heard upon hill and answer, as to said plaintiff in
error, Lucas, there heing no replication filed by pntx‘lionm' Logan as required by law. Sth.
Because the Court ordered a reference to the Master to take evidence, without any sum-
mons or process heing served upon the plaintiff in ervor, MeClurken, in the suit commencad
by said Logan. Gth. The Court rendered a judgment aganst the plaintiff in ereor, Me-
(‘lurken, without any process heing served on him, or appear and by him.  Tth. The said
Court rendered a judgment upon the report of the Master, when the cause was not referred
io the Master to report, hut to take the evidence and make comp&f&t'wn. Sth. The Court
rendered a judgment against the plaintiff’ in error, Met Turken, without taking any rule
agninst him to answer, or without the said Me(Clurken being in default. 'Jth! The Court
rendered judgment against the plaintiffs in evror without any process heing served upon
cither of them—in the suit commenced by said Logan against the plaintiffs in error.  10th.
"Phe Court erred in rendering a judgment in fayor of the defendant in error, Logan, against
the pl:\intiﬁ' in error in & suit for mechanic’s lien. for board and lodging, and gnr hauling.
{1th. The (‘ourt erred in receiving oral testimony of title in the plaintiffs in error to the
premises in petition described ; which are the grounds-of error relied on by the plaintifis
in evror to reverse the jadgment of the Circuit Court of Washington ¢'ounty.

: NELSON & JOHNSON, for Plaintifls in Frror.
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Ly Laoie o Je mrn QUULEL, O“J.‘ATE OE thlNUIS,
For the Ist GRAND DIVISION,
N‘ovember Term, 185‘7

Jasmes Lo McCrurkey and Tarvey B. LLCAS, Pl’fﬂ’s in Frror, g Yoo 2o

e WASHINGTON.

JA\lLs Logax and Jom A. LmusTO\ Det *‘d’ts in Error.
ABSTRAUI‘ OF PLAINTIFFS’ CASE.
Pacz 1 This was a Petition for Mechanic’s Lien, filed by the defendant against the plaintiffs

(89

in error, in'the Washington Circuit Court, at the October Term thereof, 1854, and on the
10th day of July, 1854, a summons issued from said Court against plaintiffs in error, to

Y

answer o petition filed by James Logan, Thomas B. Afflack and Joel A. Edmistou, to enforce

a Mechanie’s Lien, which was returned served on the defendants. At the same Term, the

petitioners asked leave to withdraw the petition, ‘which was allowed, 'and the 'cause was

@ continued to the next Term of the Court.

12 At the May Term, 1855, of said Court, the petitioner, Logan alone, filed another peti-
tion to enforce a Mechanic’s lien against the same defendants—which petition states that
the petitioner made a contract with defendant McClurken to perform certain work and
labor on a Woolen Factory and the machinery therein, for which said MeClurken proiniewl
to pay petitioner $1,50 per day for as many days as he should work on said building, and
to board petitioner besides, and that petitioner worked thirty-t%‘o‘ and one-half days, or
thercabouts, for said MeClurken, and that his board was worth during that time, $2,50
per week—-making in the aggregate, the sum of $60,35 due petitioner; that petitioner re-

{2 ceived $5,35 on account from said MeClurken, which left a balance of $55,00 due himi—
That said buildings and machinery are situated upon certain lands in the County of
Washington, described in petition.—That said lands were originally owned by Thurman
and one Gunn, who conveyed the same to Shipley & Barber—who conveyed the same to
McClurken ; and, that afterwards, said Harvey B. Lucas, who was made a defendant to
the petition, attempted to take and hold possession of the premises, without having any
title known to petitioner—but which, if said Lucas ever had, was never recorded, and is
therefore void. The petition then prays that the said premises be sold to satisfy the de-
mand of said Logan.

13 At the October Term, aforesaid, of said Court, one Aflack obtained leave to interplead,
and filed his petition accordingly, and afterwards, at the May Term, 1855, of said Court,
said petition of said Afflack, in the nature of a bill of interplender, was dismissed.

5 At the May Term, 1855, Harvey B. Lucas, one of the plaintiffs in error, and defend-
ant in the Court below, filed his answer without oath, in which he states that he knows
aothing of the accounts between the defendant in error, Logan, and the plaintiff in errer,
McClurken, but sets forth a legal title to the premises and possession of the same, before
he obtained title to the same.

] The defendant, McClurken, did not, in fact appear, either by himself or Attorney, but

the defendant, Lucas, appeared by Bond & White and filed the above answer.

21 At the May Term, 1855, of said Court, the defendants in error obtained a reference
to the Master, to take the proofs and make wmpensatliou. It further appears, from the
Record that, before plaintiff in error, Lucas, answered petition, he interposed a demurrer
to petition, which was overruled, and no notice is taken of the answer of Lucas in the
record.

The petitioners’ account is appended to the report of the Master, and appears to he

i incorporated in the record, but is not marked ¢ filed;** nor does the demurrer or the

answer of Lucas appear to be marked ¢ filed.”” Master reports the evidence of Robert H.

Grant, who proves contract between M¢Clurken and Logan only, and Miles B. Thurman,
16 who proves Lucas & McClurken’s title to the premises, by parol: also, Thomas B. Afflack’s
17 evidenc¢e, who proves that Logan made contract for boarding, bourded with, and paid
I8  him; and also, that Lucas controlled the property after the work was done on it. James
I. Logan also testified, as appears from Master’s report, that Edmiston worked on the
19 building, in petition mentioned, some eighteen days, and that such work was worth from
%1,50 to $1,874 per day.
The Master did not certify the evidence to the Court, but reported that from the
statements of the witnesses, aforcsaid, the plaintiff in error, McClurken, was indebted to
% the defendant in error, Logan, in the sum of %48,37! for work, and $11,60 for board, and
19 that he was indebted to Kdmiston in the sum of $27: whereupon, the Court rendered »
judgment in favor of said Logan, for $60,35, and in favor of Edmiston for $23,25, against
21 the premises, in said petition described, and orderéd said premises to be sold, and that a
22 special execution iggue therefor.
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I'he cause is now brought into this Court and is sought to be veversed for the follow-
ng errors assigned upon the record, to wit: Ist. Because the said Court vendered a judg-
ment in favor of defendant in ervor, Joel A. Kdmiston, without any petition being previ-
ously filed by him, and without his being made a party plaintiff as required by the Statute
in regard to mechanies’ liens. 2nd. Because the said Court overruled the demurrer of
the plaintiff in error, Lucas, to petition filed by defendant in ervor, Logan. 3rd. Because
the said Court erred in allowing the petition of said Logan to he withdrawn and continuing
cause. 4th. Because the said Clourt ordered a reference to the Master to take proofs,
instead of setting the cause down to be heard upon bill and answer, as to said plaintiff in
error, Lucas, there being no replication filed by petitioner Logan as required by law, 5th.
Beeause the Court ordered a reference to the Master to take evidence, without any sum-
mons or process being served upon the plaintiff in error, MeClurken, in the suit commenced
by said Logan. 6th. The Court rendered o judgment aga:nst the plaintiff in error, Me-
('lurken, without any process being served on him, or appear and by him. 7th. The said
(‘ourt rendered a judgment upon the report of the Master, when the cause was not referred
to the Master to report, but to take the evidence and make (:ompcl\'i ation. 8th. The Court
vendered a judgment against the plaintifi in error, McClurken, without taking any. rule
against him to answer, or without the said MeClurken being in default.  9th. The Court
rendered judgment against the plaintiffs in ervor without any process heing served upon
either of them-—in the suit commenced by said Logan against the plaintiffs in ervor.  10th,
The Court erred in rendering a judgment in favor of the defendant in ervor, Logan, against
the plaintiff in error in a suit for mechanic’s lien, for board and lodging, and for hauling.
{1th. The Court erred in receiving oral testimony of title in the plaintifis in evror to the
premises in petition deseribed ; which are the grounds of error relied on hy the plaintifis
in error to reverse the judgment of the Circuit Conrt of Washington County.

NELSON & JOHNSON, for Plaintifls in Error.
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