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That plaintiff was on 30th of March, 1860, owner of the land in question, and on that day.
sold it to James MeDill by Warrantee Deed fwhich was recorded June 1st, 1860, and to secure
payment of $430, due him for purchase money, took back from /il McDill, on same day, a
Mortgage fgwhich was not recorded until Feb. Tth, 1861} At September term, 1860, of Ran-
dolph Circuit Court, J. & R. Stevenson, for the use of L A. C. Brown, recovereda judgment in
an action of assumpsit against M McDill for $103 00, on which, judgment.N an execution
issued, and on 22d of January, 1861, it was levied on dland.

On 28th of January, 1861, J. & R. Stevenson, WhoAthen lived at Eden, wrote the follow-
ing letter to the plaintiff below, who then lived at Du Quoin: :

¢ S1r :—We have a judgment against Jas. MeDill, and have levied on a tract of land, 80
‘“acres, which Mr. J. Kerr informs us you sold to McDill, and that you hold a mortgage, unre-
“corded, on the same. This land is E}SVV, Sec. '11, T. 4,8 R 5, W. You have Nos. of land
“levied on and to be sold on 16th of February, 1861, at Chester Court House between the
“hour of 9 A. M., and setting sun.

S If the above land is the same you have mortgage on, you had better attend to it and save
“ yourself, as it will be sold on that day. ;

“ We have notified you of the sale as we do not wish any person to lose by our action.”

That on 16th February,/1861, the land was sold under s@d exccution and purchased hy
88 J. & R. Stevenson for the amount of their judgment and costs, and Sheriff gave them a
certificate of purchase. ‘ : S %) Ko g :

James MeDill died March 7th, 1862, intestate, and at March term, 1862, of Probatc
Court, John Hodson was granted letters of Administration. :

At November term, 1863, of Supreme Court, the judgment of J. & R. Stevenson vs. Me-
" Dill was reversed, a writ of error having been sued out by the Administrator of MeDill.

That afterwards the plaintiff Gaaiteau filed his bill in Randolph Circuit Court for fore-
closure of his mortgage, and having obpaine(i' a d‘e_cree, the land was sold by Master in Chan-
cery and purchased by plaintiff Guiteau, and not having been redeemed within fifteen months,
was conveyed to plaintiff Guiteau by Master, and which deed was executed and recorded April
11th, 1865. - e

That the certificate of purchase given at 3§d Sheriff’s sale, February 16th, A1861, was by
the said J. & R. Stevenson,“a_ssig;led March 14,”1862, to H. C. Cole & Co., and was by Cole &
(lo. assigned, on the 17th of May, 1862, to D. C. Campbell, and sadd premises not having been
redeemed from said sale, the=smid Campbell secured a deed from the Sheriff, and on the 1st of
_ January, 1864, Campbell conveyed to the defendant Wisely, Athe deed being recorded the same

day,a under which deed’def’endant Wisely then entered and took possession of the land and has

held it ever since.
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SUPREME COURT,
First Girand Division.

State of IWinois, }SS

The People of the State of Illinois,
To the Clerk of the Circuit Court for the County of —ZZ-oz= z2%~  Greeting :

Beea\\se, D the tecord and /zzaweaé}yd, wd aldo ve the tends-
lron 6/3 the /'zér{(;meﬁf %} @ %éa whick was v e 4 Gowst 0// 7
¢////47%7/zrz_, e cOURY, ; /Z//ém Z/zﬂw y/zmj/ﬁ /%%eo}/ /g/z//egﬁ/m,,w

cotor /cz// inlervened Lo /%ﬂ z?&/wé}; 0// /%;a a//éwdmé/_,,%m_,,,,,_
ey . /x/
ad we’ aie’ ﬁ/mma/ %} e ,,6‘07772/%2 : and we /%72/ W&/éﬁ/

that~ creos, % any these ler, should 02 covectod cn dive /&lmy and man-

ne, and //a%g /ZM/?Z:& le done 1o the /é@Z/ZZ’J a//azwazm{ cammaﬂ@’%w& Al
7 /;wﬁme?z/ Z%gw?/ le /wéxe%,/ o (/l&/&%&/ﬂ} and 6/’&672? zaal%{le c/g/(;//)
dend to our (%&d%/ééw 0//2/ o107 @%//&Mﬁw %&wi{f) Hhe secord and /z%vﬂeggé%iy/d
/ the /z/a/zm/g a/'éimmk/{ with all /4%2/4 -,ézw/,m% the sames wunder yout seat,
g0 hal~ we mety fave the same /é%za 0107 /Zm/z'aea a//bieddzd/ a’
Mount Vevnon, /7 //z %mz‘/y ?/ /é//é%&%/, on Z%g/ - Z,W% %
el /ZWY % A/Zzof/w/c/éi/g_ . next, /%a/f) the’ tecord and
/ziac%aﬂ&yd, /ai&/zz z}za/zwé(z{ we’ may cawse’ fo le done theseins 1o covtec!

‘ /f’é;dfz'w 0/5_) he Q%yzmmy %éiz‘ aﬂa%/ e seal
e‘%ézw//f @/ Moust VERNON, Zsd /a//z/cz i
1/47/3 %@M ,,,,,, i the %wx%%
0o _Lovd ofer Howsand 67%/(‘) Aundsed

ﬂ?Z(/ 3 _,éZaéé.-

Wi o o = 2
Clerk of the Supreme Court.
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INTHESUPREME COURT.

First Grand Division, June Term, 1868.

a
\

BENJ. F. GUITEAU,

Yé.

- Appeal ﬂ'}ﬁ:n Raydolph.
‘ i
JAS, L. WISELY. )

Brief for ,A&ppel“lant.

/ The reversal of the judgment below placed the parties in stuiu guo,
and if the plaintiffs in the judegment had purchased the land in question
it would have operated to set aside the sale. See MedJilton vs. Love,

SthoIlL, 494, The plaintifis did buy the land but they assigned the cap-
tificate of purchase to a third party.  What rights did this third party
take? He took the same in every respect, and we insist the same only, as
the purchaser. See Revised Stat., chap. LVIL, sec. I8, page 303. The
Judgment was reversed before the assignee parted with the title to the
land.

The land in question was sold by appellant to MeDill, and a mort-
gage for unpaid halance of the purchase money was taken at the time,
hut it was not recorded until after the recovery of the judgment against
MeDill. Knowledge of this mortgage was received by the plaintifis in
the judgment before the sale—(see their letter)—and they knew it was
given for purchase money. The mortgage was recorded hefore the sale,

Appellant insists that the judgment creditor was affected with
notice, and that the holder of the prior unrecorded mortgage for
purchase money should be preferred to the subsequent judgment
creditor. See Met. Bank vs. Godirey, 23d 11, 579: Martin vs. Knox

College, 324 I11., 165.

AN T W=87)
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"redecmed from said sale, the said Campbell secured a deed from

The State of  INineds, Fist Grand Division,

June Term, A. D. 1868.

BENJ. F. GUITEAU )
8. - Appeal from Randolph.
JAS. L. WISELY, )
ABSTRACT.

This was an action of Ejectment commenced by Appellant against Appellee, for the i
SWi, See. 11, 7.4, 8. R. 5, W. Plea—not guilﬁy. Trial at April Term, 1868, by the Court
without jury. Finding for defendant below. Motion for new trial overruled and' final judg-
ment for defendant below and appeal by plaintiff below. i

Bill of Exceptions.

It was agreed by parties that the case should be submitted on following statement of facts :

That plaintiff was on 30th of March, 1860, owner of the land in question, and on that day
sold it to James McDill by Warrantee Deed (which was recorded June 1st, 1860, and to secure
payment of $430, due him for purchase money, took back from said McDill, on same day, a
Mortgage (which was not recorded until Feb. Tth, 1861). At September term, 1860, of Ran-
dolph Circuit Court, J. & R. Stevenson, for the use of L A. C. Brown, recovereda judgment in-
an action of assumpsit against said MeDill for $103 00, on which judgment and an cxecution
issued, and on 22d of January, 1861, it was levied on said land.

On 28th of January, 1861, J. & R. Stevenson, who then lived at Eden, wrote the follow-
ing letter to the plaintiff below, who then lived at Du Quoin: ;

'« Sir :—We have a judgment against Jas. MeDill, and have levied on a tract of land, B0
“aeres, which Mr. J. Kerr informs us you sold to McDill, and that you hold a mortgage, unre-
“corded, on the same. This land is E SW, Sec. 11, T. 4, SR 5, W. You have Nos. of land
«Jevied on and to be sold on 16th of February, 1861, at Chester Court Iouse between the
“hour of 9 A. M., and setting sun.

«If the above land is the same you have mortgage on, you had better attend to it and save
« yourself, as it will be sold on that day.

« We have notified you of the sale as we do not wish any person to lose by our, action.”

That on 16th February, 1861, the land was sold under said execution and purchased by
said J. & R. Stevenson for the amount of their judgment and costs, and" Sheriff gave them a
certificate of purchase.

James MeDill died March Tth, 1862, intestate, and at March term, 1862, of Probate
Court, J ohn Hodson was granted letters of Administration.

' At November term, 1863, of Supreme Court, the judgment of J..& R. Stevenson vs. Me-
Dill was fevérsed, a writ of error having been suéd out by ths Administrator of* MeDill.

That afterwards the plaintiff Giuteau filed hls bill in Randolph Circuit Court for fore-

closure of his mortgage, and having obtained a decree, the land was sold by Master in Chan-
not having been redeemed within fifteen months,

cery and purchased by plaintiff Guitedu, and
; and which deed was executed and recorded April

was 'conveyed to plaintiff Guiteau by Master,
11th, 1865.

That the certificate of purchase given at said Sheriff's sale, February 16th, 1861, was by
the said J. & R. Stevenson, assigned March 14, 1862, to H. C. Cole & Co., and was by Cole &

Co. assigned, on the 17th of May, 1862, to D. C. Campbell, and said premises not having been
the Sheriff, and on the 1st of

January, 1864, Campbell conveyed to the defendant Wisely, (the deed being recorded the same

day,) under which deed defendant Wisely then entered and took possession of the land and has

held it ever since.

ERRORS ASSIGNED.

1st. Court erred in finding against plaintiff below.

2d. Court erred in overruling motion for new trial.

MULKEY, WALL & WHEELER,
For Appellant.
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INTHESUPREMECOURT.

First Grand Division, June Term, i868.

BENJ. F. GUITEAU,

VS, Appeal from Randolph.

)
|
r
|

JA’S. L. WISELY, |

Brief for Appellant.

/ The reversal of the judgment below placed the parties in stotr quo,
and if the plaintiffs in the judgment had purchased the land in question
it would have operated to <et aside the sale. See MeJilton vs. Love,
13th IH., 494. The plaintifis did buy the land but they assigned the cer-
tificate of purchase to a third party. What rights did this third party
take? e took the same in every respect, and we insist the same only, as
the purchaser. See Revised Stat., chap. LVIL., sec. 18, page 303. 'The
judgment was reversed before the assignee parted with the title to the
land. '

e The land in question was sold by appellant to MeDill, and a mort-
gage for unpaid halance of the purchase money was taken at the time,
hut it was not recorded until after the recovery of the judgment against
MeDill, Knowledge of this mortgage was received by the plaintifs in
the judgment before the sale—(see their letter)—and they knew it was
eiven for purchase money. The mortgage was recorded before the sale.

Appellant insists that the judgment creditor was affected with
notice, and that the holder of the prior unrecorded mortgage for
purchase money should bhe preferred to the subsequent judgment
creditor. See Met. Bank vs. Godirey, 23d 11L, 579; Martin vs. Knox -

Uollege, 32d 111., 165.
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SHCOND GRAND DIVISION.

B. F. GUIT H AU, Appellant, | :
: vy, : /1?\}')1‘)6:’—!1 frem Randolph.
J.- 1. WISLY, Appellee, :

On the 30th day of March, 1860, Appeliant being the owner of the land in question, conveyed to McDill, taking
hack a mortgage of same date, which was not recorded until February 7, 1861.

At the September Term of the Randolph Circuit Court, 1860. J. & R. Stevenson, for the use of Brown, recov-
ered a judgment against MeDill, on which an execution issued and was levied on the land January 23, 1861.

On the 28th day of same month, J. & R. Stevenson wrote to Appellant informing him of the levy, and asking
for information as to his having a mortgage on the same land. February 16, 1861, the land was sold under the
execution, J. & R. Stevenson becoming purchasers, and receiving a certificate of purchase, which they assigned on
the 14th of March, 1862, to H. C. Cole & Co., and H. C. Cole & Co. assigned the certificate to Campbell on the
17th day of May following. On the 30th of the same month, Campbell received the Sheriff’s deed for the lard,
aud conveyed it to Appellee, January 1, 1864.

At the November Term, 1863, of this Court, the J. & R. Stevenson judgment was reversed for non joinder in er-
ror, afterwards Appellant foreclosed his mortgage, bid in the land and received the Master in Chaneery’s deed,
which was recorded April 11, 1865.

It will be noticed that at the time J. & R. Stevenson became judgment creditors of McDill they had had neither
actual nor constructive notice of the mortgage in favor of Appellant, and having acquired a bona fide lien on the
land, no after acquired notice could prejudice it, or prevent them from perfecting it by a sale of the premises, nor
did putting the mertgage on record hetween the levy of the execution and day of sale effect the title of the purchaser.
But it is claimed that though the title might otherwise be good, the reversal of the judgment had the legal effect of
restoring it back to the judgment debtor regardless of all intervening rights of third parties. 'This position, we
think, not well taken. In the case of McLagon vs. Brown, ef al 11th IlIl. 523. This Court gives a very
qualified assent to the broad doctrine claimed that in all cases a reversal of a judgment has the legal effect of
restoring the property to the judgment debtor where the judgment creditor has been the purchaser, aud
this case presents % state of facts that will not warrant the application of the general rule applied in other cases.—
J. & R. Stevenson were only the nominal and not the beneficial plaintiffs in the reversed judgment. They are not
supposed to have been present in person, or by Attorney, and cannot be supposed to have been cognizant of any ervors,
that may have crept into the record, they had no contrel over the judgment, nor would their deaths have abated the
suit. [xcept in name, they were no thing more than strangers to the record ; it would therefore seem but right
that they should be permitted to enter the market as competitors on equal footing with ether bidders. But it will
be observed that the certificate of purchase had passed through Cole & Co. to Campbell, who held the Sherift ’s deed

_for the land at the date of the reversal of the judgment.

I suppose it will be conceded that had Campbell bought the land at the Sheriff ’s sale himself, the reversal of the
judgment would not have effected his title. Then on what principle can it be claimed that the bidding it in by the
Stevensons and assiguing through Cole & Co., the certificate of purchase to Campbell will transmit to him a defec-
tion of title he would have been free €rom if he had attended the sale in person and bid for himself. Can it lLe
presumed that in the former case he would have been advised of defects and errors in therecord of which he would
have remained ignerant in the latter 7 Whatever is done under au erroneous judgment, so long as it remains unre-
versed, is valid and binding so far as the rights of strangers are concerned. Bank of the Uniled States vs. Bank
of Washington, 6th Pet. 15. TIn this case those who had a right to complain of errors in the reversed judgement
were resting on their rights while strargers and third parties were investing their money on the faith that the ad-
Judicatien was final, and should Appellant recover their interests will, in all probability, be seriously affected
thereby. WATT & MICHAN, Attorneys for Appellee.
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The State of Fineis, Fivst Grand Aivision,

e ————

June Term, A. D. 1868.

BENJ. F. GUITEAU )
8. . Appeal from Randolph.
JAS. L. WISELY. )

ABSTRACT.

This was an action of Ejectment commenced by Appellant against Appellee, for the O
SWi, Sec. 11, T. 4, S. R. 5, W.  Plea—not guilty. Trial at April Term, 1868, by the Court
without jury. Finding for defendant below. Motion for new trial overruled and final "judg-
ment for defendant below and appeal by plaintiff below.

Bill of Exceptions.

Tt was agreed by parties that the case should be submitted on following statement of facts :

That plaintiff was on 30th of March, 1860, owner of the land in question, and on that day
sold it to James McDill by Warrantee Deed (which was recorded June 1st, 1860, and to secure
payment of $430, due him for purchase money, took back from gaid McDill, on same day, a
Mortgage (which was not recorded until Feb. Tth, 1861). At September term, 1860, of Ran-
dolph Circuit Court, J. & R. Stevenson, for the use of L A. C. Brown, recovered a judgment in
an action of assumpsit against said MeDill for $10300, on which judgment and an execution
issued, and on 22d of January, 1861, it was levied on said land.

On, 28th of January, 1861, J. & R. Stevenson, who then lived at Eden, wrote the follow-
ing letter to the plaintiff below, who then lived at Du Quoin:

« 1R :—We have a judgment against Jas. McDill, and have levied on a tract of land, 80
¢“gcres, which Mr. J. Kerr informs us you sold to McDill, and that you hold a mortgage, unre-
¢ gorded, on the same. This land isE SW, See. 11, T. 4, S R 5, W. You have Nos. of land
% Jovied on and to be sold on 16th of February, 1861, at Chester Court House between the
“hour of 9 A. M., and setting sun.

« If the above land is the same you have mortgage on, you had better attend o it and save
« yourself, as it will be sold on that day.

¢ We have notified you of the sale as we do not wish any person to lose by our action.”

That on 16th February, 1861, the land was sold under said execution and purchased by
said J. & R. Stevenson for the antount of their judgment and costs, and Sheriff gave them ‘a
certificate of purchase. '

James McDill died March 7 th, 1862, intestate, and at March term, 1862, of Probate
Jourt, John Hodson was granted letters of Administration. 5

At Navember term, 1863, of Supreme Court, the judgment of J. & R. Stevenson vs. Me-
Dill was reversed, a writ of error having been sued out by the Administrator of MeDill.

That afterwards the plaintiff Giuteaw fled his bill in Randolph Circuit Court for fore-
closure of his mortgage, and having obtained a deeree, the land was sold by Master in Chan-
uiteau, and pot having been redeemed within fifteen months,

cery and purchased by plaintiff G
deed was exccuted and recorded April

was-conveyed to plaintiff Guiteau by Master, and which

11th, 1865. |
That the certificate of purehase given at said Sheriff's sale, February 16th, 1861, was by
the said J. & R. Stevenson, assigned March 14, 1862, to H. C. Cole & Co., and was by Cole &

,to D. C. Campbell, and said premises not having been
d a deed from the Sheriff, and on the 1st of
Wisely, (the deed being recorded the same
d and took possession of the land and has

Co. assigned, on the 17th of May, 1862
redeemed from said sale, the said Campbell secure
January, 1864, Campbell conveyed to the defendant
day,) under which deed defendant Wisely then entere

held it ever since.
‘ ERRORS ASSIGNED.
1st. Court erred in finding against plaintiff below.

24. Court erred in overruling motion for new trial.
MULKEY, WALL & WHEELER,
For Appellant.
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IN SUPRE

The State of Ilineis, Fivst Grand I

June Term, A. D. 1868.

BENJ. F. GUITEAU
- vs. - Appeal from Randolph.
JAS. L. WISELY.

ABSTRACT.
~ This was an action of Ejectment commenced by Appellant against Appellee, for the E}
SW1, Sec. 11, T. 4, S. R. 5, W. Plea—not guilty. Trial at April Term, 1868, by the Court
without jury. Finding for defendant below. Motion for new trial overruled and final jude-
ment for defendant below and appeal by plaintiff below. == ‘
Bill of Exceptions.
*t was agreed by parties that the case should be submitted on following statement of fiets :
That plaintiff was on 30th of March, 1860, owner of the land in question, and on that day

sold it to James McDill by Warrantee Deed (which was recorded June 1st, 1860, and to secure’
payment of $430, due him for purchase money, took back from said McDill, on. same day, o

Mortgage (which was not recorded until Feb. 7th, 1861). At September term, 1860, of Ran-
dolph Cireuit Court, J. & R. Stevenson, for the use of L A. C. Brown, recovered a judgment in;
an action of assumpsit against said MeDill for $10300, on which judgment and an execution
issued, and on 22d of January, 1861, it was levied on said land.

On 28th of January, 1861, J. & R. Stevenson, who then lived at Eden, wrote the follow-
ing letter to the plaintiff below, who then lived at Du Quoin:

« Sir :—We have a judgment against Jas. MeDill, and have levied on a tract of land, 80
¢ geres, which Mr. J. Kerr informs us you sold to MeDill, and that you hold a mortgage, unre-
«gorded, on the same. This land is E SW, Sec. 11, T. 4, SR 5, W. You have Nos. of land
¢ Jevied on and to be sold on 16th of February, 1861, at Chester Court House between the
“hour of 9 A. M., and setting sun.

¢ If the above land is the same you have mortgage on, you had better attend to it and save
¢ yourself, as it will be sold on that day. » i

« We have notified you of the sjﬂp as we do not wish any person to lose by our action.”

That on 16th February, 1861, the land was sold under said execution and purchased by.

said J. & R. Stevenson for the amouat of their judgment and costs, and Bheriff gave them a
certificate of purchase. .

James McDill died March 7th, 1862, intestate, and at March term, 1862, of Probate
Court, John Hodson was grahted letters of Administration.

At November term, 1863, of Supreme Court, the judgment of J. & R. Stevenson vs.
Dill was reversed, a writ of error having been sued out by the Administrator of MeDill.

That afterwards the plaintiff Giuteau filed his bill in Randolph Circuit Court for fore-
closure of his mortgage, and having obtained a deeree, the land was sold by Master in Chan-

cery and purchased by plaintiff Guiteau, and not having heen redeemed within fifteen months,
u by Master, and which deed was executed and recorded April

Me-

was conveyed to plaintiff Guitea

11th, 1865.
That the certificate of purcha:;e given at said Sheriff’s sale, February 16th, 1861, was by

the said J. & R. Stevenson, assigned March 14, 1862, to H. C. Cole & Co., and was by Cole &
Co. assigned, on the 17th of May, 1862, to D. C. Campbe)l, and said premises not having been
redeemed from said sale, the said Campbell gecured a deed from the Sheriff, and on the 1st of
January, 1864, Campbell conveyed to the defendant Wisely, (the deed being recorded the same
day,) under which deed defendant Wisely then entered and took possession of the land and has

held it ever since.

ERRORS - ASSIGNED.

" 1st. Court erred in finding against plaintiff - below.

2d. Court erred in overruiirig motion for new trial.
MULKEY, WALL & WHEELER,

“For Appellant.

SRS ST



|
% -
¢ =
« ;- 5
.
v i 3
W - §
. 2 . ‘
L -
_
L5 % ¥
"
3 2
{ 7 X
‘
‘-
¢ o
t s - e
)
.

_ < e

|

v
e
4 -
O i “
“ . .
F - an *
B
sy o ey
1 i |
'
. 3
- $ oL A 2 b= 7} £

o

‘ . 7 -
s A vy
) % 3

1

R ST ST A

PO o




/,/?‘L/ (//((O‘/ (z:'Z - f@a,/&,,
C/:)/w4 .

¢ 7/}&%4 ﬁo«/&/ Lok /Q&(\V /7;11/ ,Z?uf ,/Vj]/)/é?

//«//zc// 2(‘2(; >
=
}4\—) = Mf/fﬂ&;' j,z <
1y =
ﬁ/ //zttz( %f(l, —”: é C_/ (243//
////GQ”' 5 %C/dfé /?/i't « g A k/\s*j/;L
i TPl Y //[‘ l) Corzeets //‘Z/Z/AZ/ /i£=/7 / ,z,;“/\v
9// gg,/(lz ,&( W2 L/ //) g P ree oA 7/ S o - itid
' y : HZ {///}7 v 2L A/ )
A s Lé/;é" ‘AJ £ z/z /\ }zz-/: S e e / 4’-/2”" it v
CQ &(//é(w %/7((&(/ /z%
"////LL,& //17//#N//

vz/k/‘ — {/771 1 O F e //\—éﬁ/

At s sl gy il - B P il

//L_,,/J/L, T W, {/ % ?// (e é / /Z/ g DD .

az/*f) /44 o foulie

LF WG y-apl



gl
; TSR TR T e

%‘% My«u«/fyo’
o




	img001
	img002
	img003
	img004
	img005
	img006
	img007
	img008
	img009
	img010
	img011
	img012
	img013
	img014
	img015
	img016
	img017
	img018
	img019
	img020
	img021
	img022
	img023
	img024
	img025
	img026
	img027
	img028
	img029
	img030
	img031
	img032
	img033
	img034
	img035
	img036
	img037
	img038

