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STUPREME COURT,
First Grand Division.

State of éllliuniﬁ, }SS

The People of the Statg/of Illinois,
To the Clerk of the Circuwit Court for the County of% Powpy, Greeting :
Beecause, I the secosd and /zzapgc@éﬁ/d as also in the ends-
le072 0 3 the /zmjamgm‘ 0// =3 /z/ @ which was v He GCrscust Gows! 0/ :
% / 7 2t wam? e /025 the /zz e //ﬁw// letween'
£

ad we’ are’ /77 /zma(/ (y %4' fm;yz/am/ and we /z‘m e tng
that~ crior, z// any theove' e, should be covectod vn fééa//amy and man-
ne, and Hhat o) /zw/ boer Lo done 1o the /Z/QZ/l&J a//amdaa/ command yow Hal

/ //a//ﬁzeﬂ/ //%/:6/ /y /weiz,/ /w; a 4/&72&/{// and othent, / zw//m;z‘ czéél/:)

send lo ouio ﬁaéé&d (;/ 0P @Z%Mmg Gowsl e secord and /z,zaa'gg(//,%iyd

o/ e /&éﬁ//b @ loresard' with all /%%g/d /wm%;?z% e same! wnder ot geal,

s0 hal™ we may Yo # have the same /%ZW 2 /z;dlz'agd afotesacd al>

Aount vernon, /7 // e’ %zméy / / //gzmz’/ o7 z’/(// Z,, 2 2 , %
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e sesc ¢, whal 5/ iy%f 057%7 10 Lo done accosdsy vng /o law.
WITNESS, /e (Hlon! _7 L//M (ot %/Qt/
/m/we o%o the @eyzwmy %wzz‘ ?73(/ e seal
Z/azea/f @/ MouNT VERNON, Z&Jﬁw/ Lt
(2/(5/:) %@Q@_ﬁz z‘ﬂ/é;/e(z? 0/3
0uto _Losd ones  Howsand 67/%) Aundsed
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SUPREME COURT.

First Grand Division.
Plaintiff in Error,

Defendant in Error.

WRIT OF ERROR.
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SUPREME COURT,
First Grand Division.

State of Ilinois, }SS

he People of the State of Illinois,
= #
To the Sheriff of £ 2z:tbrt cgTone County.

Because, n the vecord and /zaw&@é}%, and aldo in the tends -
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SUPREME COURT OF ILLINOIS... FIRST GRAND DIVISION.
NOVEMBER TERM, A D., 1861,

—— --——-———-W_WQ—-@_—__—~ —

Jesse Edens, Plaintiff in Error.
Vs,
Deborah Williams, Defendant in Error.

ABSTRACT OF PLAINTIFF IN ERROR.

\Q)

g of This was an action of Assumsit, commenced by summons, by the Defendant in Error, against the Plain.
tiff in Error, in the Washington Couaty Circuit, April Term, 1864. The Declaration contained five counts,

{ first, a special count for interestin goods, jointly owned by Plaintiff and Defendant. Second—+ common

“x % &~ count for goods, bargained and sold. Third—a common count for goods sold and delivered.  Fourth—a

¢ common count for mosey lent, And Fifth—a common count on account stated. The Defendant’s  Attoy-

7 2 ney made motion to quash writ, which the conrt refused, and thea demurred to, waich the eyur: overraled,

4 and the Defendant then plead the general issue. The cause was tried by the court. The Plaintiff

intro-
;;ducod, as a witness, Zachary Williams, who stated that Plaintiff, and one, Richord Boren, were pactners,
and kept the “Ashley Hotel,”” and that Plaintif owned §95 worth of the Hotel furniture more than half-—
and that Defendant, Edens, bought the interest of Boren in the Hatel property, and became the parwner of
Plaintiff, and agreed to pay Plaintif $95 for the amount of property which she owned more than Boren,
and that Nov. 23, 18G3, Plaintiff sold her interest in the hotel property to ove. Phelps, as ths Agen: of
Edens, and the property was invoiced to the said Phelps, the amount of which was $670,90, and that wit-
ness, as o mode of fixing tne liability of Defendaunt, deducted $95 from $670,90, and divided the

der and added the product to the £95, bt that Defendant had not promised to pay the amount

remain-

fixed by

witness, but agreed to pay for her interest in the parinership property,  Phelps took poisession of  the

property and remained 1n the hotel until the time of his death ard assisted to keep the same; but witness

had heard Phelps say that he bought the property from Plaintiff for Defentant and had bheard Edeng gay

7 the same. The Plaintiff introduced, as a witness, Notley R, Williams, who stated that be, as the Agent of

/ﬂy\ (8 2dn,—» 7 7 Plaintiff, sold to one, Phelps, Agent of Defendant, the interest which Plaintiff owned in haotel faraitore,
//;/w/ iy the amount of which was sbout $670,90, and that Phelps was to pay, as the Agent of Edens’ half, one
% ,,/ 1 Llrdry half of the amount of the invoice, and that he as the Agent of Plam;iﬁ‘ loaned Defendant $70, and that he
b > g et a8 the Agent of Plaintiff, paid off a note of $32 which Borenowed a grocery and Edens had ugreed to pay,
. (:Ar\,r()*‘f(/ lo v and he, Edens, had ag'reed to pay the sume when he purchased the interest of Boven. The evidenca of
aon ¢ 7"(’“{4& Plaintifi’s wituesses, so far as the some is material to the Defendan:, is that of Zachury Williams,
/w Voot /‘(0740/}_// stated that Plaintiff end Defendant were partneis and that on 23d of Nov., 1863, Plaintiff sold her interess
be vl in the hotel furniture to one, Phelps, as the Agent of Defendant, and that the properiv  was

who

lee €@ 12e invoiced ¢u

o 7
5 get-& /‘ D, Phelps and he remained in possession till his deatli, and that Defendant did not promise to pay the amount
'

the co-purtnership propersy; aud Notley
R. Williams stated that he, as the Agent of Plaintiff, sold to one Phelps, bs the Agent of Defendant, the

bt (Clamnyte fized by witness but agreed to pay for the interest of Plaintiff in

interest of Plainuff in hotel property; und he went ‘o defendant s fow days after the sale and he refused
to pay, and said he had paid some claims which he would not allow, (that is, meaning that Edens had paid
gome co-partnership debts which he, witness, as the Agent of Plainiff, would not allow Edens ecedit for,)
v 7and that Plaintiff and Defendants were indebted to one William M. Logaa for about thirty dollars worth of
furniture that he had bonght for the hotel, and that they might owe one William G. Alden something  for
store goods, and that they did not owe anything for rents as they had advanced more rents than was due
/{},for hotel. The Defendant introduced as a witness L. F. Blankinship, who stated that Plaintiff and Defen.
dant owned the hotel, and kept the same as partners, that the name of the hotel was the ‘“Ashley House,"
and the firm name was “Williams & Edens,” That there was a reported sale of the interest of Plaintiff in
the hote! furniture to one Phelps, and that he had heard Phelps say that he had bought Plaintif’s interest in

the hotel and saloon,

/ 5~ The court rendered judgment for Plaintiff for $482,90 and cost, and Defendant’s Attorney made motiont

for a new trial, whkich motion the court overruled, to which ruling Defendant’s Attorney then excepted and
tendered Bill of Exception which the court signed and sealed.
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ERRORS ASSIGNED.

That the court below erred in refusing to quash writ. That the court erred in giving judgment for $289,-
90, or thereabouts, the evidence being for interest in co-partnership property, sold vy Plaintif to her co-
partner when there was no proof of a dissolutior. or a settlement of all the partnership accounts or & final
ballance agreed upon, or promise to pay a final ballance found due,

That the conrt erred in giving judgment for $95, or thereabouts, for advancements mads by Plaintiff to
the co. partoership stock in trade.

That the court erred in giving judgment for Plaintiff for $30, or thereabouts, for money paid when there
was no count in the declaration for money paid. That the court erred in giving judgment for $30, or
thereabouts, for money paid when there was no proof of a request to pay.

That the court erred in giving judgment on evidence of an interest of Plaintiff in partnership property
sold by Plamntiff to her co-partner on a special count for goods jointly owned.

That the court erved 1n giving judgment on evidence of at intercst of Rlaintiff in co-partnership property
on comtnon counts.

That the court eried in not non-sniting the Plaintiff.

That the judgmeant of the court below was erroneous,

That the court errcd in overraling Defendant’s motion for new trial.

The pleadings of the Plaintiff were defective. That they contained no special count for an interest in
goods sold that were owned in co-partnership, or not stating special facts which create a liability in such ca-
sex, as one partner c¢¥jnotsue his copariner 2: common law ‘indebitatus assumsit.” we have no enabling statute.
That the ev.dence of the Plaintiff is insufficient in this that there is no proofof a dissolution of the co-
partnership of Williams & Elens, or ihat the partners accounted together, or that there was a final ballance
s'vack in favor of Plaintiff and an exprees promise to pay the ballance so found, and :hat $32 paid toere
was no proof of & request to pay. ]

As to first error.  The cours below ought to have quashed the writ, therc being no revenue stamp om it,
the naying of fifiy cents into the hands of the Clerk 1s no more a compliance with the Reveoue Law thag
the Plainuff baving that sum in his own pocket. If the law is at all obligatory the writ was void. The
crior appears on the record. As to the record error, George Davenport, vs. Hezekiah H. Sear, etal, 2
Scum. page 495. The conrt says: The law in relation to partnership transactivns is well settled that one
partner cannot bring an action ot assumsit against his late co partner, naless, upon a dissolution of the co-
pertnership, and the parties account together, and a ballance being stuted, one or the other expressly prom-
ise payment. The ballance so found must be a final ballance of ail the partnership accounts ballances 3
which are struck preparatory only to final account, are not sufficient ¢o form the subject matter of an action.
The evidence in this case is more defective than in the case above referred to; 1n that case there wag n dig-
solution and ballance struck, and debts due to and [rom the firm—page 498 —and in this case Notiey R, Wil-
‘iams testifies that the firm owe Wm. M. Logan about §30 for furniture bought for the hotel, and that they
¢ lvanced rents, but says nothing of the dissolution of the.firm or ballance struck. In the same ¢age the
court &y the testimony of the second witness is equally defective, **he dnes not prove a final settlement of
the parineiship and a promise to pay a specific sum to the PlaintiT —p. 499, That proof of sale of an
inter<stin goods owned 1n co parinership to a co-partner 18 not safficient to recover on first count in Plain-
178 declaration being special for goods jointly owned by PlaintiT and Defendunt. That a joint possession
or purchase constitutes a joint owoership and is an intercst in certain goods in specie, bat tu constitute
copartners'ip the e must be a communion 10 profirs. That the interest of ore member of a copartnership is
no. animic ¢ in any particular goods in specie, but only ab interest on final settlement of all the co parc-
nership aceounts. The interest of eacli pavrner in the partnership property is bis share in the surplus, after
the parinersiip is settled, and all just claims satisfied ; and it follows that no suit at law ean be maintain-

1 by one partner against his co-partoer until a final settlement has been made a.nd the bal!ance ascertained
ad a promise vontracted to pay it.”’—p, 37. 3. Kent’s Com. Oune partner having only bis separate mter-

“1 in the suiplus, cannot, of course, sell or mortgage his own individual intevest in u specifiic part-—Man-
son, vs. Blogeis, 8, N. H. 238, The American couris fully recognize the doctrive that during the existence
of the partnership, or even after 1ts dissolution, before the business is wound up, and a final ballanee 3.

‘ertained, no acrion at law can be maintained between the partners—Hrskill, vs. Adame, Peck 59—-1 Par-
son Com, N. Z. page 158. The reason is that such transaction creatzs no debt to psv. The act of one
pucty is the acs of the other- -the payinent or receipt of one is the payment and receipt of the other—the
promise of one pariy is the promise of the other. The premisc of one pariner t5 pay his co partner for his
‘neerest in certain goods, belonging to the co-partnership is, in law, a promise to pay whatever is dué on fi-
nal adjustment of the partnership -accounts, and is not different irom the case where one pariuer borrows
money, or takes up goods from the stock in trade, and charges himself therewith. The law implies rnor
raiscs no objection 10 pay only what may be due on final settlement.  The parties mast first nccount to the
firm there among themselves. The reason and wisdom of the law is amply vindicated in the ¢asc at bar,
for if Plaintiff recovers, the parinership effects pass into the hands of Plainuff aud leve Defendant without
remedy to pay the firm debt to Logan—S8tory on Part:, 221.

As vofthe fifth ercor assigned, L'o “support the court for money paid there mus: be a requ st of the
Defendant, either expressed or implied,—Chitty Ple., 850. It is not sufficient 1o prove merely the Defen.
dant’s liability to a third person, and the Plainuff hos dischargee such liability. It is necessary to ¢ tab-
that ke did so at the requ- st of the Defendant—Chiity on Con racts, 592. ‘I'he Plnintiff’s fifth count is an
account stated, and [1om the proof the Plantiff cannot recover on this coun:. It li*< ouly with reference
to admissions of former iravsac ions——1st Chitty’s Plea., 359. There mus. have existed some prior de-
mand between the parties with r-sp-ct to which the parties accounted, and a mere agreement to pay a sum of
money cannot be converied into an account siated——Chitiy on Con racis, 649.

The fourih count for money lent the Plaintiff at most cannot recover but §70. To recover in this connt
there,must be an actual lending of money—1st Chitty’s Plea., 350.

And we have seen upon good authority, as well »s sound reason ‘‘one paviner having only an interest in
the surplus cannot sell-—an undivided intercst in a specified pert, and the priaciple applies with greater force
where eng partner sells to his coj})armer. Ong(gurtner cannct sue hig co-partner for goods sold—Chitty on
Contracts, page 237, W@ yw 5 X 1 JJ 1sle / % Cuciw o gl

J. M. DURHAM, Attorney for Plaintiff in Error.
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SUPREME COURT OF ILLINOIS...-FIRST GRAND DIVISION.
NOVEMBER TERM, A. D, 1864.

Josse Edens, Plaintiff in Error.
V8.
Deborah Williams, Defendant in Error.

ABSTRACT OF PLAINTIFF IN ERROR.

‘T'bis was an action of Assumsit, commenced by sumnmons, by the Defendant in Error, against the Plain-
tff in Error, in the Washington County Circuit, Aprit Term, 1864, The Declaration contained five counts,

first, a special count for interest in goods, jointly owned by Plaintiff and Defendant. Second—1 common

4, » 4~ count for goods, bargained and seld. Third—a corsmon count for goods sold and delivered.  Fourth—a

¢ common count for money leat, And Fifth—a common count on account stated. The Defendant’s Attor-

¢ ney made motion to quash writ, which the conrt refused, and then demurred to, which the court overpuled.

/8

7/

/2

& and the Defendant then plead the general issue, The cause was tricd by the court. The Plaintif intro-

duced, as a witness, Zachary Williams, who stuted that Plaintiff; and one, Richard Borea, were partoers,
and kept the ¢Ashley Hotel,”” and that Plaintifl owned §95 worth of the Ilotel furniture meore than half-—
and that Defendant, Edens, bought the interest of Boren in the Hotel property, and became the partnec ot
Plaintiff, and agreed to pay Plaintiff §95 for the amount of property whick she owned more than Boren,
and that Nov. 23, 1863, Plaintiff ‘sold her interest in the hotel property to one. Pheips, as the Agens of
Edens, and the property was invoiced to the said Phelps, the amount of  which was $670,90, and that wit-

ness, as o mode of fixing the liability of Defendant, deducted $95 from $670,90, and divided the remain-
der and added the product to the §93, brt that Defendant had not promised to pay the amount fixed by

witnes, buk agreed to pay for ber interest in the partnership property.  Phelps took possession of tha
property and remained mn the hotel until the time of his death and assisted to keep the same; but witnesa
bad heard Phelps say that he bought the property from Plaintiff for Defenlant and had heard Edens say

the same. The Plaintiff introduced. as a witness, Notley R, Williams. who stated that he, as the Agent of

¢ 3 Plaintiff, sold to one, Phelps, Agent of Defendant, the interest which Plaintiff owned in hotel furniture,

¥

the amount of which was about $670,90, and that Phelps was to pay, as the Agent of Edens’ half, one
half of the amount of the invoice, and that he as the Agent of Plaintiff loaned Defendant $70, and that he
as the Agent of Plaintiff, paid off a note of $32 which Borenowed a grocery and Edens had agreed to pay,
and he, Edens, had agreed to pay the same when he purchased the interest of Boren.  The evidence of
Plainuff’s witnesses, so far as the same is material to the Defendant, is that of Zichary Williams, who
stated that Plaintiff and Defendant were partoers and that on 233 of Nov., 1863, Plaintiff sold her interest
in the hotel furpiture to one, Phelps, as the Agent of Defendans, and that the property was invoiced to
Phelps and he remained in possession till his death, and that Defendant did not promisc to pay the amount
fixed by witness but agreed to pay for the interest of Plaintiff i the co-partnership propersy; and Notley
R. Willianas stated that he, as the Agent of Plaintiff, sold to one Phelps, bs the Agent of Defendant, the
interest of Plaianff in hotel property; and he went to defendant a few days after the sale and he refused

to pay, and said he had paid some claims which he would not allow, (that is, meaning that Edens had paid

some co-partnership debts which he, witness, as the Agent of Plaiuntiff, would not allow Edeus credit for,)

/ 3and that Plaintiff and Defendants were indebted to one Willam M. Logaa for about thirty dollars worth of

furniture that he had bongat for the hotel, and tnat they might owe one William G. Alden something  for
store goods, and that they did not owe anything for rents as they had advanced more rents than was due

/,7 for hotel. The Defendant introduced as a witness L. F. Blankinship, who stated that Plaintiff and Defen-

dant owned the hotel, and kept the same as partners, that the name of the hotel was the ‘*Asbley House,”
and the firm name was ‘Williams & Edens,”” That there was a reported sale of the interess of Plaintiff in

the hotel furnituve to one Phelps, and that he had heard Phelps say that he had bought Plaintifi’s interest in
the hotel and saloon, :

/ § 'The court rendered judgment for Plaintiff for $482,90 and cost; and Defeadant’s Attorney made wotiont

for a new trial, which motion the court overruied, to which ruling Defendant’s Attorney then excepted and
wendered Bill of Exeeption which the court sigued and scaled,
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ERRORS ASSIGNED.

That’the court below erred in refusing to quash writ. That ths court erred in wing judgment for $289. .
90, or thereabouts, the evidence being for interest in co-partnership property, sol by Piaintiff to her eo-
partner when there was no proof of a dissolution or a settlement of all the partnership accounts or & final
ballance agreed upon, or promise to pay a final ballance found due.

That the court erred in giving judgment for $95, or thereabouts, for advancements made by Plaintiff to
the co-partoership stock in trade.

That the court erred in giving judgment for Plaintiff for $30, or thereabouts, for money paid when there
was no count in the declaration for money paid. That the court erred in giving judgment for $30, or
thereabouts, for money paid when there was no proof of a request to pay.

That the eourt erred in giving judgment on evidence of an interest of Plaintiff in partnership property
sold by Plamtiff to her co-partner on a special count for goods jointly owned.

That the court erred 1n giving judgment on evidence of an interest of Plaintiff in co-partnership property
On Common counts.

That the court erted in not non-suiting the Plaintiff.

That the judgment of the court below was erroneous,

That the conrt erred in overraling Defendant’s motion for new trial.

The pleadings of the Plaintiff were defective. That they contaied no special count for an interest in
goods sold that were owned in co-partnership, or not stating special facts which create a liability in such ca-
803, a8 one partner cainotsue his copartner at‘common law *indebitatus assumait.’ we have no enabling statute.
That the evidence of the Plaintiff is insufficient in this that there is no proofof = dissolution of the eco-
vartnership of Williams & Elens, or that the partners accounted together, or that there was a final ballance
struck in favor of Plaintiff and an express promise to pay the ballance so fonnd, and that $32 paid there
was no proof of u request to pay. .

As to first error.  The court below ought to have quashed the writ, there being no revenue stamp on it,
the paying of fifty cents into the hands of the Clerk is no more a compliance with the Revenue Law than
the Plainuff baving that sum 1n his own pocket. If the law is at all obligatory the wrir was void. The
error appears on the vecord. As to the record error, George Davenport, vs. Hezekiah II. Sear, et al, 2
Scam. page 495. The court says: The law in relation ro partnership transactions is well settled that one
partner cannot bring an action of assumsit against his late co parener, naless, upon a dissolution of the co-
partoership, and the parties account together, and a ballance being stuted, one or the other expressly prom-
1se payment. The ballance so found must be a final ballance of ail the partnership accounts ballanees ;
which are struck preparatory only to final account, are not sufficient to form the subject matter of an action.
The evidence in ths case is more defective than in the case above referred to; in that case there was & dis-
solution and ballance struck, and debts due to and from the firm—page 498-—and in this case Notley R, Wil
linms testifies that the firm owe Wm. M. Logan about $30 for furniture bought for the hotel, and that they
advanced rents, but says nothing of the dissolution of the firm or baltance srrunck,  In the same case the
court suy the testimony of the second witness is equally defective, **he dnes not prove a final settlement of
the partnership and a promise to pay a specific sum to the PlaintiT —p. 499, That proof of sale of an
interest in goods owned 1n co-partnership to a co-partner 18 not sufficient to recover on first counc 1v  Plain-
1ifl’s declaration being special for goods jointly owned by Plainti¥’ and Defendant. That a joint possession
or purchace constitutes a joint ownership and is an intercst in certain goods in specie, bat to constitute =
copartnership there must be a communion 1n profirs. That the interest of ore member of a copartnership is
not_an intercs: in any particular goods in specie, but only an interest on final settlement of all the co part-
nership accounts.  The interest of each pavtner in the pavtnership property is his shave in the surplus, after
the partnerskip is settled, and all just claims satisfied ; and it follows that no svit at law can be maintain -
ed by one partner against his co-partner un-il a final settlement hes been made and the ballance ascertaned
and a promise vontracted to pay it.”’—p, 57, 5. Kent’s Com. One portner haiing only his separvate mter-
est in the surplus, eaunot, of course, sell or mortgage his own individual int<: 73t in a specifiic part-~Man-
son, vs. Blogett, 8, N. H. 238, The American couris fully recognize the doctrine 1hat during the existence
of the partnership, or even after 1ts dissolution, before the business is wound up, and a final ballange as-
eertained, no action at law can be maintained between the partners—Haskill, vs. Adams, Peck 59—1 Par-
son Com, N. Z. page 158. The reason is that such transaction creates no debt to psy.  The act of one
party is the act of the other-—-the payment or receipt of one is the payment and receipt of the othe; —the
promise of one party is the promise of the other. The premise of one pariner 5 pay his co partner for his
1nterest in ceriain goods, belonging o the co-partnership is, in law, a promise to pay whatever is due on fi.
nal adjustment of the parinership accounts, and is not different from the cose where one partner borrows
money, or takes up goods from the stock ia trade, and charges himself therewith. The law implies rnor
raises no objeesion to pay only what may be due on final settiement.  The parties must first account to the
firm there among themselves. The resson and wisdom of the law is amply vindicaied in the erse at bar,
for if Plain:iff recovers, the parinership effects pass into the hands of Plainuff and le ve Defendant without
remedy to pay the firm debt to Logan—Story on Part:, 221.

As to the fifth error assigned, L'o “support the court for money peid there mus. be . request of the
Defendant, either expressed or implicd,—Chitty Ple., 850. It is not sufficient 1o prove mereiy the Defen-
dant’s liability to a third person, and the Dlaintiff has dischargee such liability. It is necessary to estab-
that ke did so at the request of the Defendant—Chisty on Contracts, 592. T'he Plnintiff’s fifth count is an
account stated, and {iom the proof the Plaintiff cannot recover on this count, It lies anly with reference
to admissions of former transac ione——1st Chitty’s Plea., 859. There mus. have existed some prior de-
mand between the parties with respect to which the parties accounted, and a mere agrecment to pay a sum of
money cannot be converied into an account stated—Chitty on Coniracts, 649.

The fourth count for money lent the Plaintiff at most cannot recover bat $70. To recover in this count
there,must be an actual lendin~ of money—1st Chitty’s Ples. 850.

And we have geen upon gooa authority, as well o3 sound 1 wson ‘‘one partner having only an interest in
the surplus cannog sell—an undivided interest in a specified part, and the priaciple applies with greater force
where ene partner gells to his co-partner. One partner cannot sue his co-partner for goods sold—Chatty on
Cantracts, psge 237,

J. M. DURHAM, Attorney for Plaintiff in Error.
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