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SUPREME COURT, 1859.

JOHN L. MARSH,
AprrEaL rRoM THE County Court

oF Proria County.

]l
vS. ‘
JAMES O. BENNETT. Jl

And now comes the plaintiff and says: Because in the record and proceedings, and also in
the rendition of the judgment in this cause, manifest error has intervened to the injury of the
plaintiff in this—to wit :

1. The Court erred in sustaining the demurrer to defendants third, fourth, and fifth pleas.

2. The Court erred in excluding proper evidence offered by defendant.

3. The verdict is contrary to law and evidence.

4. The said judgment was give against the defendant below, whereas by the laws of the land
it ought to have been given in his favor.

Wherefore, the said plaintiff now prays that the said judgment be reversed, annulled, set, aside,
and for nought held and esteemed.

By H. M. WEAD, his Attorney.
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This sui}t was brought in the Peoria County Court, for the June term, 1858. The plaintiff be-
low filed a declaration upon a promissory note, containing two special counts and also the common
counts. The defendant below demurred to the declaration, which was sustained as to the firsf
special count and overruled as to the others. Plaintiff below then filed an amended declaration.

The defendant plead the general issue and five special pleas, to all of which special pleas plain-
tiff demurred, and the demurrer was sustained, and defendant filed amended pleas. The second
amended plea alleged that the only causc of action was the said promissory note in two first counts
of the declaration mentioned, and that the consideration of said note was the sale and transfer by
plaintiff of certain lands therein described to defendant; that on the sale thereof, in order to induce
the defendant to purchase said lands, the plaintiff falsely and fraudulently represented that he was
the owner thereof in fee simple, and defendant, confiding in said representations, purchased the
same, and executed the note sued on., The plea farther avers that he was not the owner, and had
no interest therein. Issue was taken on this plea. :

The third plea alleges that on the 28th day of February, 1853, and for a long space of tilﬁe-
thereafter, the defendant and one David 8. Bennett were joint owners in fee simple of the lands in
second plea described, and that the legal title was vested in defendant for the purpose of sale; and
that said David 8. Bennett was the equitable owner of one undivided half of said lands; and that
defendant executed to said Bennett a written memorandum stating the fact; and that on the 3d
day of April, 1855, the said Bennett, in writicg, transferred and assigned said memorandum to
plaintiff and one Brokaw ; that, on the 1st day of August, 1855, Brokaw died, leaving two children
and heirs to his estate, to whom said estate descended ; that to induce defendant to purchase said
plaintiti’s and Broleaw's interest in said lands, the plaintiff falsely and fraudulently represented to
defendant that he was sole owner of said interest so beld by Brokaw at the time of his deceuse;
that, confiding in said representations, the defendant, on the 24th day of February, 1857, purchased
of plaintift said pretended interest, of which Brokaw died seized, and in consideration thereof exe-
cuted to plaintiff the note sued on. The plea then alleges that said plaintiff did not at any time own,
transfer or convey the said Brokaw’s interest aforesafd, although often requested; and concludes
with a verification, etc. To this plea plaintift demurred, and the Court sustained the demurrer, and

the defendant abided by his plea.
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ation that said defendant would execute to plaintift the note sued on, the plaintiff agreed, in writ-
ing, with defendant to deliver up to defendant the said contract so assigned to plaintiff and Brokaw,
and also to obtain a written contract of guaranty from David McGee to defendant, and send said
guaranty in writing to defendant within thirty days from the date of the note; that by the terms
of the gunaranty, the said McGee should save and keep harmless the defendant from any claim or
demand the said David S. Bennett should or might have on account of said lands and contract.
Avers that the plaintiff has wholly failed and neglected to obtain said guaranty at any time, and
still neglects so to do. Concludes with a verification. To this plea was a demurrer, and sustained
by the Court, and defendant abided by his plea.

The cause was tried at the January term, 1859, before Hon. Wellington Loucks and jury. The
pldlntlﬂ gave in evidence the promissory note, declared on, and rested.

% The defendant then offered the deposition of David S. Bennett in evidence, to which plaintiff
objected, and the deposition was excluded from the jury, to which defendant excepted.

It was testified by Bennett, in said deposition, that witness and defendant owned about 3,200
acres of land in Illinois jointly ; that the title thereof was in defendant; that there was a written
agreement from Marsh to witness showing witness’s interest ; witness transferred this agreement to
to plaintiff and one Brokaw-—supposes plaintiff yet holds the agreement. This was five or six years

ago. Witness was indebted to them, and transferred his interest in said lands to them absolutely.

Brokaw was living when the transfer was made, but died three or four years before this time.’

Witness never executed any release to defendant. Do n’t know that McGee ever signed any in-
demnity to defendant.

The defendant then offered in evidence a contract in which was a description of the lands in
second plea described, and which bore date February 28th, 1853, on the back oftwhich was contract

. entered into between David S. Bennett and defendant, stating that the within described land cost
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$3,804.30; that defendant had received of David S. Bennett $591.42 toward the cost of the lands;
that Bennett should pay the further sum of $500 April 1st, 1853, with interest; also $500 April 1st,
1854, and $500 April 1st, 1855, with interest; that defendant should sell the lands at any time he
might think best, charge for his services in selling, and the profit or loss should be divided between
them after paying all sums advanced by each party with interest; that Marsh paid $3,804.30 for
the lands September 21st, 1852, and Bennett advanced $691.42 on the 8th November, 1852.

This contract was by David S. Bennett, April 3d, 1855, assigned, writing on the back there-
of, to plaintiff and Brokaw.

To the introduction of which contract and assignment, the genuineness being proven, the
plaintiff objected, and defendant excepted.

Defendant then offered in evidence (and proved®he signature of plaintiff) a contract from

plaintiff to defendant, describing the note sued on, and stating that it was in full for Bennett and

Brokaw’s interest in a contract for lands, made by defendant to David 8. Bennett and assigned to
Bennett and Brokaw, and stating that Bennett and Brokaw were the bona fide owners of the in-
terest of said David 8. Bennett, and agreeing to hold said defendant harmless from any claim l)av1d
S. Bennett might make against defendant on account of same.

The defendant, in connection with this, offered in evidence a contract dated same day, in which
plaintiff agreed to have David McGee sign a gnaranty to defendant, as security against any claim
of David S. Bennett on account of said contract and lands, and send to defendant in thirty days.

To the introduction of which (the genuineness of the signatures being admitted) plaintiff ob-
Jected, the Court sustained the objection, and defendant excepted.

The jury retired and brought in a verdict for the plaintiff for $1,927.36, and defendant moved
for a new trial tor the following reasons:

1. The verdict is contrary to law.
S 2. The verdict is contrary to evidence.
3. The verdict is contrary to law and evidence.
4. The Court refused proper evidence offered by defendant.
5. The Court admitted improper evidence offered by plaintift.

The Court overruled the motion for new trial, and rendered judgment on the verdict. De-

fendant excepted, and prayed an appeal,
By H. M. WEAD, his Attorney.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, Ao. n. 1859,

Jonx L. Marsm vs. James O. Benyerr.

BRIEF FOR DEFENDANT, BY H. M. WEAD.

I. The first erroris that the Court below erred in sustaining a demur-
rer to defendant’s 3d and 4th plea.

Under this head I make the following points :

Ist. 7Ve declaration is bod, because it does not allege that the time of
payment of the first instalment had passed.

2d. No breach is alleged whatever. It does not say that he neglected
or refused to pay.

3d. No action can be maintained nntil all the instalments are due.

4th. The fourth and fifth pleas made by defendants are good and per-
fect defences to the action,

IFor 4th plea see Record, page 25.

For 5th plea see Record, page 27 and 28.

II. There was a material variation between the note and the declara-
tion, in this: The note is payable to James O, Bennett as surviving part-
ner of Bennett and Brokaw. The suit is brought in the name of Ben-
nett alone.

2+ The first count in the declaration claims $1625 and interest.
The second count does not claim interest. The note is described only
in the second count.

III. The judgment is too much. It is for $1927.36. The suit was
commenced on the 22d day of May, 1858. The note was dated Februa-

ry 24, 1857. Only one year’s interest was due at the commencement of
the sunit as follows :

Principal, $1625 00
One year’s interest, 162 50
$1787 50

Excess of judgment $140 80,

IV. The deposition of David 8. Bennett was improperly excluded.
He was a competent witness and his evidence sustained the defendant’s
pleas.

V. The contract offered between plaintiff and defendant was improper-
ly excladed.

For these reasons plaintiff in error asks to have the judgment reversed.

By 1. M. WEAD, his Attorney.
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