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IN THE SUPREME COURT.

:0: e
First Grand Division.
- <0
It:::'fo:‘ 82\?1(1):;‘. !(ss: November Tern, 1865.8

JOHN B. WICKLIFF,
vs. Appeal from Marion.
WILLIS F. LYNCH.

Pleas and proceedings had in the Circuit Court at Marsh
Term, A. D. 1864. Order made March 21, 1864,

Qrder of Court made March 24, 1864,

April 6, 1864, Bill of Exceptions filed.

Testimony of Phelps—“I am acquainted with the partied fo
this suit, I know the horse in controversy, tried to purchase him 6f
Defendant, I was net present at the trade between Wiekliff and
Lynch, but Wickliff told me he sold the horse to Lynch, Wicklifl
told me he sold two horses to Lynch, one for one hundred doliaes
and one for one hundred and ten dollars—the one in controversy
for one hundred dollars. The one in controversy is a heavy set.
bay horse, not old—I should think about six or seven years old.—
1 examined the horsegsomedid not see any brands on him ; thers
might have been brands on him ; did not see them. We went
down to the river with him with other horses; Lynch sold him t¢
Gantshorn, he tried the horse and received him, the horses wers.
shown at the Correll, cannot say whether this horse was shown o
not, I understood that the horse in controversy was claimed by the
Government as government property, I went to look at the horse
in the government stable, T know the horse to be the same horse
that Lynch sold to Gantshorn, saw the party who eclaimed the
horse for the government, they called him Captain, do not know
that he was a government officer of my own knowledze, have seen
him with the United States uniform on before that time, bat he
had no uniform on that day, the horse was at the U. 3. Barracks.”
Cross examined. ‘ v

“l was not present at the time Lynch purchased the horse ol
Wickliff, the horse was a good, heavy set, bay horse, T did not ex-
amine him closely, I think Lynch sold both horses he got from
“Wickliff to Gantshorn, I do net know that the Captain referred te

-had authority to elaim the horse for the Government, never saw

his commission ; I was present when Gantshorn paid Lynch for the
.gecond lot of horses he took down; they were paid for up stairs at
the Government Correll; I was not present when the first lot of
borses were paid for.” Re-examined by Plaintiff.

“I did hear the parties, Plaintift’ and Defendant, converse to-
gether relative to said horse, Wickliff said he would do what was
right, but wanted Lynch to proceed legally. Witness said Plain-
tiff did get up some aflidavits and witness took them down to St.
Louis, but did not read them.
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John L. Gantshorn testified for Plaintiff, I bought the horse
in controversy of Lynch in a lot of twelve or fifteen horses, exam-
ined them closely, found no brands on them and took them, this
horse among the balance ; the brand is not plain; some times it
san be seen, and some times cannot be seen; this horse came near
passing inspection; the horse was taken from me by Government
agent or person acting as such; I could not help it; the Govern-
ment brand their stock with the letters U. S.) and condemned
stock with the letter C., there was no C on this hmsu s rump ; they
sometimes brand with (, on the rump and sometimes on the shoul-
der; when Mr. Lynch came down with his next lot of horses I pur-
chased them and then told Mr. Lynch that the Government had
claimed the horse referred to and I retained out of the money due
him for the last lot of horses the amount of money I paid him for
the horse claimed by the Government, he was willing I should de
so0. Finch was the name of the Government inspector who took
the horse from me.  Captain Bishop is the name of the other in-
spector ; I saw the horse after this in Government Correll; he was

left or kept there some time to give Lynch a chance to prove hlﬂl, "

he was then taken to Benton Barracks, now Correll; can not' tell
how long ago this was; cannot telt the month; but should think it
was three or four months ago. Betendant’s attorney here moved
the Court to exclude all the testimony of John Gantshorn on the
ground of interest; motion was overuled by the Court and Defend-
ant excepted.

Witness said he had no interest in this suit that he knew of,
that he retained the price ot the horse from Lynch, and Lynch was
willing. Cross examined. I cannot say where Lynch bought the
horse ; the horse was branded with the letters U, S.; don’t know
ihat Lynch made any effort to get the:horse back; shaved on the
rump to see if they could find the letter C.; brands on stock may

in time become oblitterated ; do not know Finch and Captain Bish-

op had any authority trom Govermment to claim the horse; never
saw their commissions; don’t know that they had any ;. have seen
them act for the Government taking care of stock, and mspecting
same frequently. T eannot fix the time; I purchased the horse ; do
not remember how many horses I purchased at that time of Lynch,
do not know how many horses I had on hand at the time ; cannot
recollect of whom I purchased all my horses, but I did purchase the
one referred to of Lynch; I bought another lot of horses at the

same time ; they were all colors. Re-examined by Plaintiff. Lynch.

was down two or three tines to get the horse; showed thé¢ horse
to Phelps and Phelps said it was the same horse.  Lynch said the
Government ought to give him up for there was a C on him. Re-
cross examined. I told Lynch it he could not find any C. on the
horse that he could not get him back, and \Vu‘l\llﬁ' could go and
get pay tor him. Here Plaintiff closed.

The Defendant introduced the deposition of H. C. Sensabaugh.
1 will be 85 years of age on the first day of April, 1864 ; my pres-
ent occupation is dealing in horses, and my residence is Kirksville,
county of Licking, State of Ohio.

PSES
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1 have known John B. Wickliff since 1855 and Willis F. Lynch
since 1852. State if John Sensabaugh old 2 horse to J. B. Lynch
on or about the 15th of June 1863, if yea, deseribe the horse, his
height, color, size, marks and brands if any? Answer. He did,
the bhorse was a bay colored horse, about fifteen hands one inch
high, the horse was marked on the left shoulder with letters U. S.
also with a letter C. just above the letters U. 8.
Interrog. Of whom did John Sensabangh purchase the horse
and where did he purchase said horse, and at what sale? Answer.
He purchased said horse from the Government at Helena, Arkan-

sas, on or about the 7th or 8th day of April, A. D. 1863. He was: %

sold at public auction by the Government as a condemned horse.

William Garner testified: I cannot say who Lynch got the:
horse from; I looked at the horse in Jack Lynch’s pasture; think it
the same horse in controversy, but cannot be positive that it was,
and saw a herse in Jack Lynch possession answering the deserip-
tion of the horse here in controversy; Jack Lynch was riding the
herse at the time. Cross examined. I saw Harvey Sensabaugh
here with a lot of horses, the horse in controversy was among them;
1 think Harvey Sensabangh told me he owned the horses. The last
part of this answer objected to, overuled. Johu B. Lynch testified:
I got the herse in» controversy from John Sensabaugh; if it is the
same horse I had I know him, answers the description betore given
of him; he is about fifteen hands one inch high, bay color, I heard
Willis F. Lynch say he got the horse from Defendant, he was
branded on the left shoulder with the letters U. S. and a € above
the U. 8.

Cross examined. Ido not know that there was any attempt to
obliterate the brands; there was none made that I know of; there
was something on the shoulder, I cannot tell what it was, they had
a lame horse, and tubbed some of that same stufl’ on the ankle for
sprain; the two Sensabaughs brought seventeen horses here; John
Sensabaugh left the same night for Ohio. Re-examined.

I did not sec any body put any thing on the horse’s shoulder;
they did rub some of the same kind of stuffon the ankle of a horse
fur sprain that was on this horses shoulder; the marks looked as
though they haa heen on the horse a leng time. John B. Lynch’s
testimony was objected to. Defendant executed a release to him
and he was permitted to testify. Theadore Riley testified: I went
out to Jack Lynch’s to look at the horses that Sensabaugh brought
here ; the horses were branded with the letters U. S. and C. on the
leff shoulder; do not know of any other brands on the horses; Har-
vey Sensabangh was there and seemed to be exercising ownership
over the horses. Cross examined.

I do not think there was any other brands on the horses; the'
C was over the letters U. S. on the left shonider; the U wos al
one and a half inches across or two inches diameter o nab T,
was burned deep enough to make a sore; do vt kiow who was
the owner of the horses. This wae all the evidenve in the case.

Instructions of Plaintiff:
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I11. If the jury believe from the evidence that the property
in the horse belonged to the Federal Government then your ver-
diet should be for the Plaintiff.

IV. That the jury may weigh the credibility of each witness
and if the jury believe from the evidence that Harvey Sensabaugh
isa party interested in the ownership of the horse they may ex-
clude his evidence altogether.

Defendant’s instructions:

I. The Court instructs the jury that if the Plaintiff claims that
the title to said horse was in the Government, it devolves on him
to show that the Government had good title, that brands are not
of themselves sufficient evidence of title.

11. That if John B. Wickliff has shown that he had good title
to said horse, then it makes his guarantee to Lynch good, and the

jury should find for the Defendant.

1II. The Court instruets the jury that positive testimony is
entitled to more weight than circumstantial testimony. When
positive testimony is unimpeached, and when evidence is purely
cireumstantial it should be carefully and closely w('i“i[i"iz;‘ﬂ

IV. The Court instructs the jury thatin order for the Plaintiff
to recover for the horse in this case they must show to the satisfac-
tion of the jury that John Wickliff had no title to the same,

V. .The Court instructs the jiry that possession is prima facia
evidence of title to Jpersonal property and better evidence of title
than brands.

The jury find for Plaintiff $100.

Defendant moved to set a side the verdict and fora new trial.
Court overuled the motion and entered judgement on the verdict.
Defendant filed the following aflidavit :

State of Illinois, [ .
Marion County- §

John B. Wickliff being first duly sworn, deposes and says that
he is Defeudant in the suit lately tried in this Court, and now pend-
ing on a motion for a new trial, wherein, Willis F. Lynch is
Plaintiff, that aftiant is informed and believes that the jury were
guilty of impropriety,—that after they retired they took 2 vate

on the admissiou of the testimony of H. C. Sensabaugh and unani-
meusly rejected the same, said testimony being by deposition, and

he is also informed that the jury rejected the testimony of Joha 3.
Lynch, and affiant says that there was nothing introduced. to im-
peach said witness, and that he is also informed that one of the
jurors was a near relative of the said Plaintiff; to-wit: ADOWD COUS-
in. Affiant was not aware of said fact until after this trial. Far-

- ther deponant saith not.

Sworn to this 80th day of M.u-ch ~\ D. 1864,
J. O. Caxc¥, Clerk,
|Seal] SILAS L. BRYAN, Judga.

Appeal Bond.
Clerks vertificates, &q.
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ERRORS ASSIGNED.

And the Plaintiffin error does assign the following causes of
error in said cause, to-wit: 07
1. The Cireuit Court erred in giving Defendant in error third
and fourth instruction to the jury. :
II. The said verdict of the jury in manifestly against the evi-
dence in the case. v ‘
R II1. The jury were guilty of gross misconduct in rejecting the
deposition of H. C. Sensabaugh and the evidence of John B. Lynch.
16, IV. One of the jury was an own cousin of the Defer®lant inerror.
V. The Court erred in overuling said motion for a new triak

VI. The Court erred in refusing to exclude the testimaony of
John L. Gantshorn from the jury. ¥

VII. The Court erred in permitting improper and hearsay tes-
timony to go to the jury.

BRIEF.

The competency of a witness is left to the Court. Greenleaf.,
.18t Vol. Ninth Ed. page 5.

The jury are bound to take the evidence of an unimpeached
witness. Rankin »s. Crow, 19 Ills. page 626.

It is a good canse of clmllen@e to a juror who is related to
cither party within the ninth de(rue Finch L. 401,

A new trial will be granted where the verdict is manifestly
against the evidence. 5 Mass. 355.—7 do 261.—8 do 336—18 db 50%.

A contract made under a mistake of fact may be avoided.— %
Storey on con’t. Sec. 102.—1 Storey Eq. Jurisp. Sec. 140. Haven
»g, Foster, 9 Pick. 129. Kelly vs. Solari, 9 Mass. and Welsh 54.

[WritLarp & Gonnwv‘ Attorneys for Plaintift in Error.]
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ABSTRACT.

In Supreme Court---1st Grand Division, in the State
of Illinois.

J. B. WICKLIFF,
Vs, Error To MARION,
WILLIS F. LYNCH,

That the vendor of personal property warrants the title, and on failure of title the vendee may
recover back the purchase money, is familiar to all. This suit is based upon that principle, and
turns upon questions of fact.

The abstract is meager, and bill of exceptions ought to be refered to. Wickliff sold the horse
to Lynch for $100. Lynch eold to Gantshorn, from whom he was scized by the officers of the
U. 8. as Government property. Lynch refunded the purchase money to Gantshorn, and was his
vendor. : 5

Was the horse the property of the . 87 The jury so decided. This Court might
Have upon the evidence decided otherwise perhaps, but the proof iade a strong prima JSacia case
that it was Government property. .

1st. The brand U. S.and a small C., 1} or 2 inches in diameter was visible when first brought
here in 1863,

2d. The brauds on the shoulder ws Jd with chemicals. The brands were all so obliterated
that Gantshorn and others failed to disgg#er the brand, very nearly passed inspection back upon
the Government. The size of the C, ).:} 0 2 inches in diameter was a palpable counterfeit, no
Government brand isless than four or five inches in diameter—it was scarcely burnt to the skin,
hence though visible at first to witness who saw the horse soon after he was brought here, it soon
disappeared, and was no longer visible, and therefore the effort to obliterate the Federal brand.—
The hurried sale, and the swift disappearance of the Synsabaugh are facts and cirenmstances which
create a strong conviction that the horse was the property of the U. S.

Gantshorn had no interest in this sale, his vendor Lynch had refunded the money to him, his
evidence is corroborated by Phelps, who saw the horse in Government corral.

H. C. Synsabaugh claimed to Garner, Wickliff’s own witness to own the horse; to Riley an-
other of Wickliffe’s witnesses, he seemed to own the horse. It was while in his possession the
horse was rubed on the shoulder with chemicals. It was a question for the jury whether he was
or was not an interested witness, and weigh and reject his evidence.

I upon the whole case substantial justice has been done, the verdict ought to stand. The affi-
davit furnishes no grounds for new trial. O’MELVENY & MERRITT.

/{) %;Z: L/( jL{((‘s:‘(./!,:‘x, Errvy
[,
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Puge 1. Pleas and proceedings had in the Circuit Court at Maveh.

(S

IN THE SUPREME COURT.

20l

First Grand Division.

i 102

State of Illinois,

arion County. }ss: November Term, 186.2

JOHN B. WICKLIFF,
vs. Appeal from Marion.
WILLIS F. LYNCIHL.

Term, A. D. 1864. Order made March 21, 1864.
Order of Court made March 24, 1864.
April 6, 1864, Bill of Exceptions filed.

Testimony of Phelps—*I am acquainted with the parties o
this suit, T know the horse in controversy, tried to purchase him of’

Defendant, I was not present at the trade between Wickliff ané

Lynch, but Wickliff told me he sold the horse to Lynch, Wickhiff
told me he sold two horses to Lynch, one for one hundred dollars -
and one for-one hundred and ten dollars—the one in controversy

for one hundred dollars. The one in controversy is a heavy set,

bay horse, not old—I should think about six or seven years old.— °

I examined the horse, somedid not see any brands on him ; thete

might -have' been brands on him ; did not see them. We went

4 down to the river with him with other horses; Lynch sold him te
Gantshorn, he tried the horse and received him, the horses were
shown"at'the Correll, cannot say whether this horse was shown or
not, I'understood that the horse in controversy was claimed by the
‘Goverfiment as  government property, 1 went to look at the horse

in‘the government stable, I know the horse to he the same horse

that Lynch sold to Gantshorn, saw the party who claimed the
horse for the government, they called him Captain, do not know
that he was a government officer of my own knowledge, have seen
him with t;he United States uniform on before that time, but he
had no uniform on that day, the horse was at the U. 8. Barracks."
Cross examined.
“I was not present at the time Lynch pumhased the horse oi
Wickliff, the horse was a good, heavy set, bay hatse, I did not ex-
~amine him closely, I think Lynch sold beth horses he got from
Wickliff to Gantshorn, I do net know that the Captain referred te
had authority to claim the horse for the Government, never saw
“his commission ; I was present when Gantshorn paid Lynch for the
wecond lot of horses he took down; they were paid for up stairs as.
the Government Correll; I was not present when the first lot of
horses were paid for.” Re-examined by Plaintiff.

5 “I did hear the parties, Plaintiff and Defendant, converse to-
gether relative to said horse, Wickliff said he would do what was
right, but wanted Lynch to proceed legally. Witness said Plain.
tiff did get up some affidavits and witness took them down fo $t.
Louis, but did mot read them.
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John L. Gantshorn testified for Plaintiff, T bought the horse
in controversy of Lynch in a lot of twelve or fifteen horses, exam--
ined them closely, found no brands on them and took them, this -
horse among the balance ; the brand is not plain; some times it
can be seen, and some times cannot be seen ; this horse came near
passing inspection ; the horse was taken from me by Government
agent or person acting as such; I could not help it; the Govern-
ment brand their stock with the letters U. S., and condemned
stock with the letter C., there was no C on this horse’s rump ; they
sometimes brand with € on the rump and sometimes on the shoul-
der; when Mr. Lynch came down with his next lot of horses I pur-
chased them and then told Mr. Lynch that the Government had
claimed the horse referred to and I retained out of the money due
him for the last lot of horses the amount of money I paid him for
the horse claimed by the Government, he was willing I should de
86. Kinch was the name of the Government inspector who_ took
the horge from me. Captain Bishop is the name of - the other.in-
spector; I saw the horse after this in Government Correll ; he was
left or kept there some time to give Lynch a chance to prove him;
he was then taken to Benton Barracks, now Correll ; can not tell
how long ago this was; cannot tell the month ; but should think it
was three or four months ago. Defendant’s attorney here moved
the Court to exclude all the testimony of John Gautshorn on the
ground of interest; motion was overuled by the Court and Defend-
ant excepted. 2

Witness said he had no interest in this suit that he knew of,
that he retained the price of the horse trom Lynch, and Lynch was
willing.  Cross examined. I cannot say where Lynch bought the
horse; the horse was branded with the letters U, S. ; don’t know
that Lynch made any effort to get the horse back ; shaved on the
rump to see if they could find the letter C.; brands on stock may’
in time become oblitterated ; do not know Fineh and Captain Bish-
op had any authority from Govermuene to elaim the horse ; never
saw their commissions ; don’t know that they had any ; have seen’
them act for the Government taking care of stock, and mspecting
same frequently. I cannot fix the time; I purchased the horse ; de
not remember how many horses I purchased at that time of’ Lynch,

. do not know how many horses I had on hand at the time ; cannot

fecollect of whom I purchased all my horses, but I did purchase the
owe referred to of Lynch; I bought another lot of horses at the

same time ; they were all colors. Re-examined by Plaintiff, Lyneh

was down two or three tines to get the horse; showed the horse
to Phelps and Phelps said it was the same horse. Lyneh said the
Government ought to give him up for there was a ¢ on him. Re
cross examined. I told Lyneh if he could not find any C. on the
horse that he could not get him back, and Wickliff conld 20 ane
get pay tor him. Here Plaintiff closed.

The Defendant introduced the deposition of I, C. Sensabaugh.
I will be 35 years of age on the first day of April, 1864 ; my pres-
ent occupation is dealing in horses, and my residence is Kirksville,
county of Licking, State of Ohio.
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Thave known John B. Wickliff since 1855 and Willis F. Lynekb
since 1852. State if John Sensabaugh sold a horse to J. B. Lyneh
on or about the 15th of June 1863, if yea, describe the horse, his
height, color, size, marks and brands if any? Answer. He did,
the horse was a b'w colored horse, about fifteen hands one inch
high, the horse was marked on the left shoulder with letters U. §.
also with a letter C. just abova the letters U. 8.
Interrog. Of whom did John Sensabangh purchase the horse
and where did he purchase said horse, and at what sale? Answer.
He purchased said horse from the Government at Helena, Arkan-
8as, on or about the 7th or 8th day of April, A. D. 1863. He was
sold at public auction by the Government as a condemned horse.

William Garner testified: I cannot say who Lynch got the
horse from ; I looked at the horse in Jack Lynch’s pasture; think it
the same horse in controversy, but cannot be positive that it-was,
and saw a herse in Jack Lynch possession answering the descrip-
tion of the horse here in controversy; Jack Lynch was riding the
horse at the time. Cross examined. I saw Harvey Sensabmmh
here with a lot of horses, the horse in controversy was among them,
I think Harvey Sensabangh told me he owned the horses. The last
part of this answer obJected to, overuled. John B. Lynch testified:
I got the horse in controversy from John Sensabaugh; if it is the
samte horse I had T know him, answers the description betore giv en
of him; he is about fifteen hands one inch high, bay color, I heard
Willis F Lynch say he got ‘the horse from Defendaut he was
branded on the left shoulder with the letters U. S. and a C above

-the U. S.

Cross examined. Tdo not know that there was any attempt to
obliterate the brands; there was none made that I know of; there
was something on the shoulder, T cannot tell what it was, they had
A iame horse, and rubbed some of that same stuff on the ankle for
sprain; the two Sensabaughs brought seventeen horses here; John
Sensabaawh lett the same night for Ohio. Re-examined.

1 dxd not see any body put any thing on the horse’s shoulder;
they did rub some of the same kind of stuft on the ankle of a horse
for sprain that was on this horses shoulder; the marks looked as
though they hada been on the horse a leng time.  John B. Lynch’s
testimony was objected to. Defendant executed a release to him
snd he was permitted to testify. Theadore Riley testified: T went
out to Jack Lynch's to look at the horses that Sensabaugh brought
here ; the horses were branded with the letters U. S. and C. on the
left shoulder; do not know of any other brands on the horses; Har-
vey benmbaunh was there and seemed to be exercising ownerslup
over the horses.  ('ross examined.

I do not think there was any other brands on the horses ; the
C was over the letters U. S. on the left shoulder; the C. was abon
one and a half inches across or two inches diameter; do wot think iy
was burned deep enough to make a sore; donot kngw who was
the owner of the horses. This was ali the evidencein the case,
Tnstructions of Plaintifft
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TIL. If the jury believe from the evidence that the propeity
in the horse belonged to the Federal Government then your ver-
dict should be for the Plaintiff.

IV. That the jury may weigh the credibility of each witness
and if the jury believe from the evidence that Harvey Sensabaugh
is'a party interested in the ownership of thehorse they may ex-
clude his evidence altogether.

Defendant’s instructions:

I. The Court instructs the jury that if the Plaintiff claims that
the title to said horse was in the Government, it devolves on him
to.show that the Government had good title, that bmnds are not
of themselves suflicient evidence of title.

I1. That if John B. Wickliff has shown that he had good title
to said horse, then it makes his guarantee to Lynch good, and the
jury should find for the Defendant.

IIL. The Court instruets the jury that positive testimony is
entitled to more weight than ecircumstantial testimony. When
positive testimony is unimpeached, and when evidence is purely
circumstantial it should be carefully and closely scrutinized.

1V. The Court instruets the jury that in order for the Plaintiff
to recover for the horse in this case they must show to the satisfac-
tion of the jury that John Wickliff had no title to the same.

V. The Court instructs the jury that possession is prima facia
evidence of title to personal property and betier evidence of title
than brands.

The jury find for Plaintiff $100.

Defendant moved to set a side the verdict and for a new trial.
Court overuled the motion and entered judgement on the verdict.
Defendant filed the following affidavit:

State of Illinois, | oo
Marion County. )

John B. Wickliff being first duly sworn, deposes and says that
he is Defeudant in the suit lately tried in this Court, and now pend-
ing on a motion for new trial, wherein, Willis F. Lynch is
Pl'mmﬁ' that affiant is mfon med and believes that the jury were
guilty of impropriety,—that after they retired they took a vose

on the admissiou of the testimony of H. C. Seusabaugh and unani-
mously rejected the same, said testimony being by depmmon and

he is also informed that the jury rejected the testimony of JohnB.
Ly nch, and affiant says that there was nothing introduced to im-
peach said witness, and that he is also infor mod that one of the
jurors wasa near relative of the said Plaintiff) to-wit: an own cous-
in.  Affiant was not aware of said fact until after this trial. = Far-
ther deponant saith not.

- Sworn to’this 30th day of March, A. D. 1864
J. O..€Caxce, Clerk.
{Seal] SILAS L. BRYAN, Judge.
Appeal Bond.

Clerks certificates, &c.
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ERRORS ASSIGNED.

Aund the Plaintiffin error does assign the following canses of '
error in said cause, to-wit:

1. The Circuit Court erred in giving Defendant in error third -
and fourth instruction to the jury.

II. The said verdict of the jury in manifestly against tfhe eh
dence inthe case.

I11. The jury were guilty of gross misconduct in reJectmg ﬂ]k
deposition of H. C. Sensabaugh and the evidence of JohnB. Lyneh

“ 16, [V. One of the jury was an own cousin of the Defendant inerror.

V. The Court erred in overuling said motion for a new trial..

V1. The Court erred in refusing to exclude the testimony of
John L. Gantshorn from the jury.

VII. The Court erred in permitting improper and hearsay tes-
timony to go to the jury.

BRIEF.

The competency of a witness is left to the Court. Greenleaf.
18t Vol. Ninth Ed. page 5.

- The jury are bound to take the evidence of an unimpeached
witness. Rankin »s. Crow, 19 Ills. page 626,

It is a good cause of challenge to 2 i»nm who is 1ehtul w
either party ~within the ninth de«vlu Finch L. 401.

A new trial will be granted where the xeulact is manifestiy
against the evidence. 5 Mass. 355.—7 do 261.— 8 do 386—13 do 507.

A contract made under a mistake of f'-;_ui‘ may be avoided.--
Storey on con’t. Sec. 102.—1 Storey Eq. Jurisp. Scc. 140. Haven
s. Foster, 9 Pick. 129. Kelly vs. Solari, 9 Mass. and -Welsh &4,

[WiLLagn & Gooenxow, Attorneys for Plaintif in Ervor.]
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ABSTRACT.

In Supreme Court---1st Grand Division, in the State
of Illinois.
J. B. WICKLIFF,

Vs, Error To MAaRrion.
WILLIS F. LYNCH,

That the vendor of personal property warrants the title, and on failure of title the vendee may
recover back the purchase money, is familiar to all. This suit is based upon that principle, and
turns upon questions of fact.

The abstract is meager, and bill of exceptions ought to be refered to. Wickliff sold the horse
to Lynch for 8100. Lynch eold to Gantshorn, from whom he was seized by the officers of the
U. 8. as Government property. Lynch refunded the purchase money to Gantshorn, and was hie
vendor.

Was the horse the property of the U. 8.7 The jury so decided. This Court might
have upon the evidence decided otherwise perhaps, but the proof made a strong prima JSacia case
that it was Government property.

1st. The brand U. S. and a small C., 1} or 2 inches in diameter was visible when first brought
here in 1863. ; :

94. The brauds on the shonlder was rubed with chemicals. The brands were all so obliterated’
that Gantshorn and others failed to discover the brand, very nearly passed inspection back upon
the Government. The size of the C, 1} to 2 inches in diameter was a palpable counterfeit, no
Government brand isless than four or five inches in diameter—it was scarcely burnt to the skin,
hence though visible at first to witness who saw the horse soon after he was brought here, it soon
disappeared, and was no longer visible, and therefore the effort to obliterate the Federal brand.—
The hurried sale, and the swift disappearance of the Synsabaugh are facts and circumstances which
create a strong conviction that the horse was the property of the U. 8. o

Gantshorn hiad no interest in this sale, his vendor Lynch had refunded the money to him, his
evidence is corroborated by Phelps, who saw the horse in Government corral.

H. C. Synsabaugh claimed to Garner, Wickliff’s own witness to own the horse; to Riley an-
other of Wickliffe’s witnesses, he seemed to own the horse. It was while in his possession ihe
horse was rubed on the shoulder with chemicals. It was a question for the jury whether he was
o1 was not an interested witness, and weigh and reject his evidence.

If upon the whole case substantial justice has been done, the verdict ought to stand. The affi-
davit furnishes no grounds for new trial. O/'MELVENY & MERRITT.
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