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IN SUPREME COURT.

\ ;
Che  State of Iinois, Fivst Grand Division,

P

June Term, A. D. 1868.

JAMES M. PACE & HAREY T. PACE, )
Plaintiffs in Error. ©

v,
THE PEOPLE OF THE STATE OF ILLI- ) Error to Jefferson.
NOIS, For use of the Trustees of Schools |
of Township No. 4, South of Range No. 2, )
)

East.
ABSTRACT.
2 Decla -ation in debt on bond of James M. Pace, School Commissioner of Jefferson couaty
3 for 812000 debt ; damages 812000.
' Breach, that 8409 10 came into hands of said Schoo! Commissioner for use of the said

Trustees, that it was his duty to pay over said money to the Treasurer of said Township or other
person authorized to receive it, and that on demand he refused to pay,
Demurrer to declaration, overruled.

-1

8 Plea nil debit and issue joined.

9 The second plea avers that it was the duty ef said Trustees to prepare, or cause to be pre-
pared and forwarded to the School Commissioner, on or before the second Monday in October
preceding the regular session of the General Assembly, and at such other times asmay be required
by the School Commissioner or State Superintendent, a statement exhibiting the condition of
Schools in their Township for the preceding biennial period, and that in default thercof said
Trustees should forfuit their right to demand and receive from the School Commissioner their
portion of the public funds for the next ensuing year. And said Trustees did make defunlt and.
failed to forward said statement as required by law, whereby they forfeited their right, &e:; and
that the said 8409 10 in the declaration mentioned is the sum that would have been due said
Trustees from said defendant from the public funds but for said default, &e.

10 Geaeral demurrer to 2nd plea.
29 Demurrer to 2nd plea sustained, and leave to amend 2nd plea.
11 Second plea, as amended, is same as the original plea except that it is more carefully ex-

pressed, and also contains the following additional averment : “ And defendants aver th:t suel
reports as aforesaid have been required to be made on or before the 2nd Monday of October
annually by said State Superintendent for the period of six years before the bringing of this

suit.”

17 General Demurrer to 2nd plea as amended. filed.
B
24 General Demurrer to 2nd plea as amended, sustained.
14 Third plea alleges that when the funds that should have been apportioned to said Township |

come to his hands and from that time to the bringing of this suit the Township Treasurer of
said Township had not filed a good and sufficient bond as required by law.  And further thas
suid plaintiffs nor any other person for them properly authorizéd have ever demanded the funds
in said declaration mentioned.

16 Genoral Demurrer to 3d plea filed.

9 General Demurrer to 3d plea sustained.

18 An amended plea was filed setting up the same defence substantially as the eoriginal 2ud

plex and referring to the various sections of law upon which the plea was based.

23 The Ccurt being fully advised. &e., order that plaintiffs have judgment in their favor and
agzainst defendants fovr the sum of 812000, the penal sum of the Bond, together with their debt
of four hundred and nine dellars and ten cents, and damages of twenty-two dollars and eighty-
four cents. :

25 The same order preeecds as follows: ¢TIt is therefore further considered, &e., that said
plaintiffs recover, &e., the aforesaid sum of $12000, the penal sum of the Bond aforesaid. to be
d'scharged upon payment of 8409 10 debt and $22 84 damages, &e.”

"ASSIGNMENT OF ERRORS.
lst. The Court erred in sustainning demurrer to 2nd plea and to 2d plea as amended.
2ad. The Ccurt erred in sustaining demurrer to 3d plea and t5 3d plea as amended.
3d. The Ceurt crred in the manner of rendering judgment.

2Pesn )
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BRIET.

The 36th scction of the School Law of 1857 (see Session Acts of 1857 p- 270,) particu-
larly recognizes October 1st as the beginning of the school year. In various sections of that
faw, October 1st is treated as the beginning of the school year. The State Superintendent ot
Public Instruction, in his authorited publication of Commen School decisions, on page 143,
Sec. 2, decides that the school year begins Oect. 1st.

In the 36th section above referred to, it is provided that each township shall, on or before
the 2ud Monday of October, preceding each General Assembly, and at such other times as may
be required by the State Superintendent, forward to the School Commissioner a statemens ex.
hibiting the condition of schools in their respective townships for the preceding biennial period,

ziving separately each year, commencing on 1st Mondays of October. The amendment to that
section by the Act of 1865 (see Session Acts 1865, page 113, See. 13) provides that any town-
ship trom which such report is not received in the manner and time required by law shall forfeit
its portion of the publie funds for the next ensuing year. This forféiture took place the 2nd
Monday in October, 1863, but the report, if made, would have been for the school year begm-
ning October 1st, 1364, and ending Sept. 30, 1865. The public funds of the “next ensuing,”
are the taxes collected in the “next ensuing year,” that is, the year 1866.

The second plea sets up the provisions of the law and that a report had been required as
provided by law, and that no report was made. Wherefore the School Commissioner refused
to pay, &e.

The 2nd plea alleges facts, which, if true, work a forfeiture of the rights of the township
to its distributive share of the public funds. If that right was forfeited, he was obeying the
faw in refusing to pay its share to the negligent township, and in leaving it for the distribution
t» the other townships in the county. The plea was good in general demurrer.

In the 4th section of the “ Act to amend the School Law,” approved Feb. 16, 1863, (Sce
Session Acts, 1865, p. 113) it is printed that no part of the School fund shall be pmd to any

Township Treasurer, unless said Treasurer had filed his Bond.

The third plea avers that the Treasurer had filed no bond, and is good on general demurrer,

The judgment is so informal that it can not stand, and there is nothing on the face of the
judgment to authorize an amendment in this court. .

The judgment is for “ $12.000, the penal sum of the Bond, and debt of £409.10 and
#2284 damages.” If the allegations in the declaration had been proven, and there had been no
defence, or an insufficient defence, the Judgment would have been for 812,000 debt, and £12.000
damages, to be discharged, &e. But as the judgment does not follow the allegations in the
declaration, the court having nothing before it but the record can not correct the Jjudgment.

] GREEN & GILBERT.
For Plaintiff in Error.




IN SUPREME COURT.

> - —

The State of Nbnais,  Fiest  Grand Division,

S S S—

June Term. A. D. 1868."

MILAS SMOTHERS, Appellant. )
s, - Appeal from Clay Conaty.

JOAB HOLLY, Appellee.

b BRIEF OF DEFENDANT IN ERROR.
There was no notice given to appellee of an intention to levy the exeeution, or if' there was
notice given, the Constable was informed at the same time that appellee had no property liable
to execution. Under that state of case he was not required to furn out other property in satis-

faction of exeeution. Vaughn vs. Thompson 15 T11. 79.

The defendant was notified at the time of the levy that the property was exempt from exe-
cution, and afterwards, four weeks before the sale, the defendant was notified in writing. The
notice may be informal, but it was enough to put him on his guard, and * if he doubted this, it
was his duty to have made inquiry and set apart the value protected by law.” 15 IIL. 79.

There is no demand for property by the Constable shown in the record—unless the fact
that appellee knew of the existence of the execution is a demand. Unless that is so the appel-
lee was not required to make a selection of the property levied on, as exempt and suitable to his
condition, &e.

The claim being known to the officer four weeks before the sale, gave him ample time to
try whatever rights the appellee had, and he was undoubtedly entitled to an opportunity to show
his rights in the premises.

TANNER & CASEY,

Attorneys for Appellee.
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Abstract Points and Authorities for Appellant.

R e

Supreme Court of the State of Hlinois

.-

Mivas Smorners, Appellant, :

V8. . = Appeal trom Cliy County
Joaw HovLuy, appellee.

Page 1 This was an aciion of trespass, under the Statate against selling property
exempt from Execution.

CAPTION AND SUMMONSI 8

2 Ist, Count alleges that Defendant e aw. was a Constable in Clay Counuy,

and as a Constable. had placed in his hands, an Exccution in favor of Duun
Brothers & Wright, for thivty-five doltars, and b ank dollars, costs and n-
terest—that said Execution was issued duiy—tbat Defendant, with force,
levied upon, and drove away a Cow and Calt, the property of Plawntift, of
the value of titty dollavs, and sold the said Cow and Catt—that Plaintiff
was, then and there, a head ol a family, and resided with them, and that
he selected the said Cow and Calt as suited to s condition and oceapation
in lite, aud that he claimed said property as excupt from levy and forced
4 sale, and that said property did not exceed fitty doilars in value, and was

w

: suited to Plaintiff's condition in life, of which the Defendant had notice. —
That the rlaintiff 1s entitied to recover three times the value of said prop-
erty, and that Deiendant damaged Plaintift $300.00. Detendunt  pleads

5 6 NUt Gailty,” and gives notice of special matter in defewrse thus:

The Plaintiff wi | take notice, thut on the trial of the eause, the Def-ndant
will prove that the Plaintiff had other property and other Cows hesides the
one set forth in his declaration, and the said Cow was not exempt trom ex-
ecution and sale, as he hath complained, &e.

BRYAN & ROTAN,
Preas FiLen, For Detenduut,

ORDER OF COURT.

7 Tois cause is submitted, by agreement, to the Court without a Jury. and
eyidence heard, and judgment ior Plainlift for owe-hundred and eight

dollars. Motion for a new wrial.  Motion over-ruled.  Appeal prayed and
granted. Bill of exception filed.
BILL OF EXCEPITONS,
] Plaintift introduced Joab Holly, who testified- —thar Defendant was (an-

stable at the time of indebtedness, and that he had a0 execution 1n favor of
Ducn Brothers & Wright, against Plantiff, that Detendant levied said execu-
tioy on Plaingiff’'s Cow, and afterwards sold said Cow for $36.00. thut she
was worth 850.00—that he served a notice on Detendant. of whieh this is a

coizz
ILAS SMOTHERS, Constable,

You wre hereby noufied that the Cow
you levied on belonging to me, 18 exempt under the Homestend Law . this
State, and I command you to return the same.

(."igllmli. JOAB HOLLY

a That the Plaintiff owned another Cow and Call at the time ol the levy
that had a chattel mortgage on it to S. 8. Clark —that he (Clirk), also
had a chattel mortgage on two horses and a wagon, and one Cow —thar

A LS TN all the above described property was Plaintiff’s, und in his posession —that
he supposed Clark had a right to take it into his possession any day—that the
property was in Plaintiff’s possession at the time of levy-—that he notified
Defendant one month before the sale of the property, that Plainufl was 1he
head of a famy, and resided with them in Clay Couunty—that the debt for
which the execution was issued was contracted 10 1866

Plaintiff then introduced Milas Smothers, who testified as follows:
I was a constable when the levy was made—I had an execution in favor of
Dunn Brothers & Wright, agaiost Plaintiff, and levied on o Cow in his possea
“sion; and sold her for $36.00—Plaintiff served a notice on me, described in his
testimony.
10 When i levied the execution, plaintifi' told me he had no property liable to
execution; he had property in his possession.  Ihat I saw two horses and =
¢ . wagon in his possession




ixecsa11]

POINTS AND AUTHORI'IES

Ist. ‘Ihe Court erred infinding for Plaintff

2nd  The Judgment and verdict was against the law,

drd.  The Judgment and verdict was against the evidence.

4th. The Couort erred in over-ruling motion fora new trial

5th.  And for other manifest errors, this canse sha'l be reversed.

POINTS AND BRIEF OF APPELLANT.

Ist, The evidence shows that the Appellee did not select the property
iu questi-n as excmpt. when the levy was made, and it he fuiled, or refused
to make his selection when the levy wu~ made. if notified of the levy
when made, he cannot afterwards c¢laim the benefit of the Law.

Ist GILMAN, PAGE 333.
GILES COOK, Appellant o
AL

GEORGE SCOTT, App llee.

Holly swears that he served the notice, a copy of which is given, one
month before the sale. Smothers testifies that he served the notice described
but -aysthat he said t» him at the time of the levy, that he had no property
subject to ex.cution. Holly does not pretend that he made a selection it the
time of levy, but Smothers states that he notified bim when he levy was
madc.  Be ng notified then, and failing to claim this property as exempt, he
cannol claim any benefit under a subsequent notice.  ihis being a penal
action, it devolves un the plaintiff to show that he had no wotice of the levy
when made, bef.re he can claim the benefit of the law, in order to avail him-
self of' a notice served after the levy

The evidence shows that plaintiff had two horses and a wagon, and an-
other cow and calt in his possession when the levy was made. Holiy and
Smothers both testify to this, and though Holly says that 8. S. Clark had a
chattel Mortguge on the horses and cow and wagon, and that he supposed that
Clark had the right to tuke possession at any time,yet this was inadmissible,
and could ouly be proven by the mortgage itsclf.

But iftrue Holly had yet u legal right in the propertv held under the
mortgage, such as was subject to execution which he was bound to surrender
to 1he officer, Lefore he could claim the benefit of the Law.

Cook VS Scott. Ist Gilman; page 333.
S. E BRYAN.
' B. B. SMITH.

. o /t’ J’(/L {’,L . 7{ %f:f\/ Atty's for Appellant,






Abstract Points and Authorities for Appellant.

Supreme Court of the State of IHlinois

Mivas SmorHEers, Appellant,

V8. - Appeal from Cliy County
Joan HoLry, yvppellee. ) <

-

Page 1 This was an action of trespass. under the Statute agunst selling prapevty
exempt from Execation. '

‘ CAaPTION AND SUMMONS S
2 Lst, Count alleges that Defendant e aw, was a Constable in Clay County,

and us a Constable. had placed in his hands, an Bxecution in avor of Duan
3 Brothers & Wrighs, for thicty-five doliars, and b ank dollars, costs and in-
terest—that said Execution was issued daiy—that Defendant. with force.
levied upon, and drove away a Cow and Call, the property of Plantift, of
the value of fifty dollars, and sold the said Cow and Catf—thut Plaintiff
was, then and there, a head of a family, and resided with them, and -that
he selected the sard Cow and Calf as saited to s condition and oceupation:
in lite, aud that he claimed said property as exempt trom levy and. foreed
4 sale, and that said property did not exceed fifty dollars in value, and was
suited to Plaintuft's condition in lite, of which the Defeadant had .netice.--
That the rlaintiff s entitied o recover three times the value of ~aid prop-
erty, and that Derendant damaged Plaintift $300.00.  Defendant p'eads
56 “NOt Gailty,” and gives notice of special matter in defense thus:

The Plaintiff wil take notice, that on the trial of the cause, the Delndant
will-prove that the Plaintiff had other property and other Cows besides the
one set forth in his declaration, and the said Cow was nol exempt irom ox-

- ecation and sale, as he hath complained, &e. g
BRYAN & ROTAN,
Preas Fruen, For Delendant,
ORDER OF COURT.

7 Tnis cause is submitted, by agreement, to the Court without a Jury, and
evidence heard, and judgment ior Plaintift for oue-hundred and eight
dollars. Motion for a new wial.  Mouon over-ruled  Appeal prayved and
granted. Bill of exception filed.

BILL OF EXCEPIIONS.

8 Plaintitt inwoduced Joab Holly, who testified —thar Defondant was  Zon-
stableat the time of indebtedness, and that he had 0 exeention 1n favor of
Dunn Brothers & Wright, against Plamtiff, that Detendaat levied said execu-
tiou on Plaintiff's Cow, and afterwards sold said Cow for 836,00, that she
was worth $50.00—that he served a notice on Defendant, of which this i a

ﬂiLAS SMOTHERS. Constable,

You are hereby unotified that the Cowe
you levied on belonging to me, s exempt under the Homestead Law o1 thia
State, and I command you to return the same.

(Signed) JOAB HOL LY
a That the Plaintiff owned another Cow and Calt ot the time of tie lovy

that h&duchutwl mm't.guge on it to S. 5. Clark—that he (_L'l:l‘f\'v. also
had a chattel mortgage on two horses and a wagon, wnd  one  Cow ~tha
all the sbove described property was Plaintift's. and in his posession —that
he supposed Clark had a right to take it into his possession any day —that the
property was in Plaintiff’s possession at the time of levy-—that be notified
Defendant one month befure the sale of the properiy, that Plainuff was the
head of a famuly, and resided with them in Clay Couuty-—that the debt for
‘which the execution was issued was contracted w1566
Plaintiff then introduced Milas Smothers, who testificd as tollows
I was a constable when the levy was made—1 had wn excention in favor ol
.+ Dunn Brothers & Wright, agaiust Plaintiff. and levied on s Cow in his possea
sion, and sold her for $36.00—Plaintift served a uotice on me, described i his
testimony.
10 When I levied the execution, plaiutift told me he had no property liable to
~execution:; he had pl‘l)Pul'ty in his possession 'hat | saw two horses and a
" wagon in his possession

-
=

.



PO'NTS \ND AUTHORI'IES.

1st. ‘IThe Court errcd infinding for Plaintff

2nd  The Judgment and verdict was 1gainst the law.

drd.  The Judgment und verdict was against the evidence.

4th. The Court erred in over-ruling motion fora new trial

5th.  And for other manifest errors, this cause sha'l be reversed.

POINTS AND BRIEF OF APPELLANT.

Ist, The evidence shows that the Appellee did not select the property
iu guesti-n as exempt, when the levy wax made, and it he failed, or refused
to make his selection when the levy wa- made, if notified of the levy
when made, he cannot afterwards claim the benefit of the Law.

Ist  GILMAN. PAGE 333.
GILES COOK, Appellant
AL

GEORGE SCOTT. Apo ilee.

Holly swears that he served the notice, a copy of which is given, one
month before the sale. Smothers testifies thut he served the notice described
but ~ay-that he said t» him at the t'me of the levy, that he had no property
subject to exveution. Holly does not pretend that he made a selection at the
time of levy, but Smothers states that he notified him when che levy was
made.  Be ng notified then. and failing to claim this property as exempt, he
cannot claim any benefit under a subsequent notice. 1hs being a penal
action, it devolves un the plaintiff to show that he had no notice of the levy
when made, bet.re he can claim the benefit of the law, in order to avail him-
self of a notice served after the levy

The evidence shows that plaintifi had two horses and a wagon, and an-
other cow and calt in his possession when the levy was made. Holiy and
Smothers both testify to this, and though Holly says that S. S. Clark bad a
chattel Mortgage on the hurses and cow and wagon, and that he supposed that
Clark had the right to tuke possession at any time,yet this was inadmissible,
and covld ouly be proven by the mortgage itself.

But if true Holly had yet u legal right in the propertv held under the
mortgage, such as was subject to execution which he was bound to surrender
to the officer, before he could claim the benefit of the Law.

Cook VS Scott. 1st Gilman; page 333.
S. IE BRYAN.
B. B’ SMITH.

(%‘/M P ﬁ:(/‘b—k Atty 's for Aypgung



Tl o AL T S

5 - -
T S AR s R T b WAk . o A
. & s

e 5 -
.' 4 i ’
; e
'fr k. o e
%(é//}?ﬁé




IN SUPREME COURT.

. - -

The  State of AMideis,  Fiest  Grand Division,

June Term. A. D. 1868,

MILAN SMOTHERS. Appellant, )
rs. - Appeal from Clay County.

JOADR HOLLY. _\p}w“(*v.

BRIEF OF DEFENDANT IN ERROR.

There was no notice given to appellee of an intention to levy the exceution. or if there was
notice given, the Constable was informed at the same time that appellee had no property liable
to execution. Under that state of case he was not required to turn out other property in satis-
faction of execution. Vaughn ve. Thompson 15 Tl 79.

The defendant was notified at the time of the levy that the property was exempt from exe-
cution, and afterwards, four weeks before the sale, the defendant was notified in writing. The
notice may be informal, but it was enough to put him on his guard, and = if he doubted this, it
was his duty to have made inquiry and set apart the value protected by law.” 15 Il 79.

There is no demand for property by the Constable shown in the record—unless the faet
that appellee knew of the existence of the execution is a demand. Unless that is so the appel-
lee was not required to make a selection of the property levied on, as exempt and suitable to his
condition, &e.

The claim being known to the officer four weeks before the sale, gave him ample time to
try whatever rights the appellee had, and he was undulil;tcdly entitled to an opportunity to show
his rights in the premises.

TANNER & CASEY,

At.tomoys for Appellee

[
L:. - B e e i I s i -



E-.l..w. LA i
T - % &l ~
% Y 8 e o

e e B3I

L] UGS enie

8,

P PP




	img001
	img002
	img003
	img004
	img005
	img006
	img007
	img008
	img009
	img010
	img011
	img012
	img013
	img014
	img015
	img016
	img017
	img018
	img019
	img020
	img021
	img022
	img023
	img024
	img025
	img026

