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In Supreme Court of the State of Illinois,

FIRST GRAND DIVISION, AT MT. VERNON.

NOVEMBER TERM, A. D. 18622.

WILLIAM R. WILKINSON, Plaiatiff in Frro:,
: |

1
QUINCY A. BALLARD, Defendant in Error. |

ABSTRACT.

1] DPetition for Certiorari. Alleges that the Defendant, Ballard, about the
tich day of May, 1858, left his home in Wabash county, Illinois, on a short
husiness tour to the county of Wayne. That on the 8th of May, 1838,
Plaintiff sued out an attachment before Joseph Woods, a Justice of the Peace
of Wabash county, against Defendant, for $95 10.  That the aflidavit alle-
ves that the defendant has absconded, or so couceals himself that the ordi-
nary process could not be served on hin. That said writ was placed in
2] the hands of Levi Couch, a constable, and by him levied on the goods,
chattles, notes and accounts of Defendant, and returned on the Sth day of
May, the same day it was issued. That it was not personally served on the
Defendant, he being at the time absent in Wayne county. That on the 18¢th
of May, judgment was rendered for Plaintiff vs. Defendant for §95 10.—
Thet afterwards, on the day of , 1858, the property
attached was sold for $158 28. That said property was worth $500. That
at the time of suing out said writ, the Defendant had neither absconded nor
was he concealing himself, but was attending to his legitimate business in
3] Wayne county. That the said judgment is grossly wrong, the Defend-
aut at the time having a good legal and substantial defence to the said action.
That the defendant, not knowing anything of the attachment, did not return
home until the expiration of twenty days after judgment, too late to take an
appeal. That the rendition of said judgment was not the result of negli-
sence on part of Defendant, nor is he chargeable with negligence in not
taking an appeal. That Defendant was not indebted to Plaintiff in the sum
of $95 10, but in a much less sum, which he is satisfied he will show on a
1] fair trial.  Prayer for writ of Certiorari. Granted by Beecher, Judge,
and issued Tth September, 1858, and served 9th September, 1858.

vs. Error to Wabash.

#] Plaintiff moves the Court to dismiss the writ of Certiorari, which motion
is overruled, and Plaintiff excepts. Bill of Exceptions signed, &e.

7] Plaintiff answers the Defendant’s petition, denying all the material
allegations.

7] At April term of said Court a trial was had on issues presented by
*1 vpetition and answer. Verdict for Defendant. New trial granted and
cause continued.

%] June special term, 1860, trial on same issue. Verdict for Defendant.
Motion by Plaintiff for new trial. Motion over-ruled. Motion in arrest of
&1 judgument overruled, and exceptions.
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Bill of Exceptions. The Plaintiff on the trial introduced George W.
H0]  Crowell, who testified : “I wrote a letter to Defendant in the spring
of 1858 that old Billy Wilkinson, the Plaintiff, liad attached his (Defend-
ant’s) tools; dou’t know if I said anything about his books ; that the trial
would come off on the next Thursday before Squire Woods, and he might
guess how it would go. The letter was written on Sunday, and delivered
to Nathaniel Newman, to be carried by him to Defendant, at New Massillon,
Wayne county.  Defendant’s books were in the hands of Couch the con-
stable, and I requested Defendant to send me a receipt against my account
on his books, as it was paid. [ had a conversation with Defendaut after his
return, and he said he had written the receipt but did not send it, because
the boys had acted badly with him. Cross-cxamined.—Had the conversa-
tion in Friendsville, near Wilkinson’s store, two or three months after
Defendant returned. Defendant crmmenced the conversation, and excused
Limself for not seading the receipt. My feelings are not kind towards De-
fendant.

k0] Nathaniel Newman, for Plaintiff, testified that he received the letter from
Crowell, and delivered it to Ballard on the day following, who read it in his
presence. Witness also read letter init.  Crowell said old Billy Wilks was
playing hell in Friendsville.  Don’t recollect that it contained anything
about an attachment proceeding.  Witness told Ballard that Wilkinson had
commenced some kind of proceeding against him : did not tell him what kind
of proseeding, because he didn’t know. Ballard said he supposed it was a
sham, to defeat Felton's execution. Witness remained in New Massillon
four weeks, and this was all his testimony.

11] Francis Crum, for Plaintiff, testified :—1I went with Newman to New
Massillon, and returned next day, being Thursday or Friday, and a message:
was brought by myself for Lucerne Dailey from Mr. Ballard to Dr. James
12] Leeds ; don’t remember which of us brought it.  We stopped in a wagon
befere the office of Dr. Leeds, in Friendsville, the evening we came home,
and delivered the message. Don’t remember what it was, but thiak it was

to the effect that he, Dr. Leeds, sliould attend to Ballard's business; and this

was all his testimony.

Dr. James Leeds, for Plaintiff, testified:—1I saw Crum and Dailey when
they returned from New Massillon. They stopped at my office in Friends-
ville, and told me that the Defendant wished myself and his brother, Henry
Ballard, to attend to his business. William Wardell, an attorney of Law-
rence county, and myself, attended at 'Squire Weods. The trial was on the
18th of May, 1858. I wrote to Mr. Ballard some time between the day of
trial and the day of sale, informing him that judgment had been rendered
against him by Esquire Woods. The cale was on the 5th of June. This
letter I directed to Mr. Ballard, at New Massillon. I was post master at
Friendsville at the time, and the letter, after tho return of Ballard, was
returned to the office at Friendsville, having been re-mailed at New Massillon,
and was re-taken out of the office by Mr. Ballard on the samz day it came
13] Dback to Friendsville. ~Cant remember the times betveen the datesof the
letter and its return to Friendsville. I also received a letter from Mr. Bal-
lard, written at New Massillon, before he came, in which he inquired how
Billy Wilks and James Bailey came on swearing. Cross Hramined.—Wil-
kinson objected to our (Wardell’s and myself) appearing at Esq. Woods™ to
defend the suié, unless we would take the responsibility. Esq. Woods alse
decided that we could not defend for Ballard unless we had a power of
attorney from him. Esq. Woods also previously stated to me, when [
obtained subpoenas for witnesses, that I could not defend unless I had »
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power of attorney. L am brother-in-law of Defendant, and was taxing an

interest in it before T received the message; and this was all his testimony.

David Williams, for Plaintiff, testified:—That he had conversation with
Ballard after his return, in which he said he would have been home himself
in time to attend the trial, but for high water.

13] Lncerne Dailey, for Plaintiff, testified:-—We left Massillon the nexg
morning after Newman and Crum came there to return to Wabash county.
14] Ballard came with us, to pilot us across the water. I was present
when Ballard read the letter of Crewell. I read the letter over Ballard’s
shoulder. Tt stated that Billy Wilks was playing hell in Friendsville. I
dont recollect that it stated anything about attachment or other proceedings.
We got home on Friday or Saturday, and  the trial was at Squire Woods’
after we got home.

Shoaf, for Plaintiff, testified—I had a conversation with Ballard
after he got home. He talked about getting up a swit against Wilkin-
son, and he said he knew they would'nt stick. He referred to the attach-
ment suit of Wilkinson against him. Ile also talked about the suit of Tilton
against him. '

And this was all the testimony in the case.

Instructions for Plaintiff.—1st. The question to be decided in this
casa is whether Ballard had notice of the pendency of the suit or judzment
before the Justice of the Peace, in time to have taken an appeal within
20 days after judgment was rendered ; and if they fiad he had such notice,
thev will say, We, the Juary, find for tha Plaintiff; or, if they find he did
rot have such notice, they will say, We, the Jury, find for Defendant.
[Given.]

15] Noc. 2. If Ballard had such notice as indicitel in the instruction
No. 1, given for Plaintiff, that proccedings ware being prosecuted by
Wilkinson against him, the faes, if it exist, that the water prevented his
reaching home in time for appeal, will not avail Ballard in this proceeding,
but the verdict must be for Plaintiff. [Given.]

No. 8. Any notice to Ballard, of legal proceedings by Wilkinsen
against Ballard, which would pur a pradent man upon inquiry, is sufficient,
and if the Jury believe from the evidence that Ballard had such notice,
that such legal proceedings were being had, and in time to have taken an
appeal from the judgment in question within 20 days after judgment, then
the Jury will find for Plaintiff. [Given.]

No. 4, If the Jury believe that Ballard had notice that legal
proceedings were instituted against him by Wilkinson, whether he knew the
character of such proceedings or not, as a prudent man he was bound to
16] inquire into them : and if after such notice, if he had such notice, he
neglected to attend to it, and thereby failed to take an appeal, the Jury will
find for Wilkinson. [Given.]

No. 5. If the Jury believe, from the evidence, that Ballard had notice
of proceedings by information from any source, which would put a prudent
man on inquiry, that Wilkinson had commenced legal proceedings against
him in this county, within time to have taken an appeal from the judgment
in question, that the Jury will find for the Plaintiff, whether Ballard
supposed the proceadings to be a sham or not. [Given.]

No. 6. Whether the proceedings before the Justice were regular or
not, or whether the judgment was wrongfally obtained or mot, is not for
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the consideration of the Jury. They have nothing to do with the regularity
of the attachment proceedings, but must find that Ballard had or had not
notice, and that from the testimony. [Given.]

No. 7. The Jury will decide this cause from the preponderance of the
evidence, and if they believe the greater weight of credible evidence be in
favor of Ballard having had notice in 20 days after judgment, and in time
17] to have an appeal in the usual manner, their verdict must be for
Wilkinson. [Given.]

No. 8. 1If the Jury believe from evidence that T.eeds was authorized

" to attend to the business of Ballard generally, then the Defendant is bound

by all the legal consequences of notice to his agent. [Refused.] And
Plaintiff excepts.

Tnstructions for Defendant.—1st.  That it devolves upon Wilkinson,
in this investigation, to show by legitimate and competent evidence, that
within 20 days of the time of the rendition of the judgment in question,
the Defendant, Ballard, had mnotice that Wilkinson had commenced legal
proceedings against him; and unless he has so shown, the Jury should find
for the Dafendant, Ballard. [Given.] '

No. 2. "That if thereis confliction in the evidence ¢f two or more of
the witnesses sworn in this case, and that they are equally credible and
18] have equal opportunities of knowinz the facts about which they testify,
then the Jury should be controlled by the greater number, and render their
verdict accordingly. [Given.]

No. 3. That unless Wilkinsou has shown, by legitimate and credible
evidence, that Ballard did know in less than 20 days from the time of the
rendition of judgment in favor of Wilkinson, that Wilkinson had sued out
an attachment against him, or had commeneed legal proceedings against
him, the Jury must find for Ballard. [Given.]

No. 4. That the Jury, in deciding this case, will not be warranted
in indulging in any presumption not legitimately sustained by the evidence ;
that it is their duty to decide this case from legitimate and competent
evidence. [Given.]

Plaintiff excepted to Defendant’s instructions.

Verdict for Defendant. Plaintiff moved for new trial.  Causes.

1st. That verdict is against the evidence.
197 2d. That the verdict is against the law and evidence.

8d. Because the Court refused to give the instructions asked by
Plaintiff,

Motion overruled and judgment. Plaintiff excepts.

19] Transcript of Justice of the Peace in the attachment proccedings.

207 Affidavit of Wilkinson, by his agent, that Ballard is indebted to
Plaintiff $95 10, and that Defendant has absconded and conceals himself,
so that the ordinary process of law cannot be served on him; dated Sth
May, 1858.

241 Attachment notice.

23] 'September Term, 1860, Wabash Cirewit Court.  Defendant files
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plea to affidavit, denying the allegation that he had absconded and cencealed
himself.

Defendant moved to dismiss the suit, and the Court having expressed
an opinion against the motion, the Defendant withdrew his motion,
whereupon Plaintiff moved to have Defendant’s motion entered of record,
which the Court refused, and Plaintiff excepts.

277 Issue and Jury.

Plaintiff introduced D. Williams, who testified—*I knew the Defendant,
Ballard, previous to 8th May, 1853.  IIs lefc in May, before sewing out
attachment in this cause. I had a conversation with him on the day he
left in the shop of Dr. Loeds, tn Friendsville, in relation to some business
transactions between nim and me; also, another conversation later in the
day in his father’s field, quarter of a mile from place of first conversation.
He said he was going away ; did-not know where he was going, or how
long he would be gone ; might be gone a month or two, or a year, or two
years, and perhaps never come back again. He had gone to the field to
avoid meeting Cuqua, the Sheriff, who had a process against him. M.
Cuqua was in Friendsville on that day. When Defendant lefs the shop T
did not know where he hiad gone. Two or three hours afterwards he sent
his brother for me to come to the field. The purpose for which he sent for
me was to conclude an assignment of his toecls and other property to me.
The assignment was concluded, and we separated, and I saw him no more
till sometime after he returned. When he lefe Dr. Leed’s shop to avoid
the Sheriff, he went out at the back door, Mr. Newman came to the front
door of the shop, and told Ballard that Cuqua had <ome, and he started.
I told Wilkinson, after Ballard was gone, what Ballard hed said to me on
the day he had left. I had been clerking for Wilkinson, and think the

*# %  The credit on the account of Ballard,

account sued on correct. *
of the note on J. Seibert, is correct; it had been assigned by indorsement
to witness, and witness assigned if to Wilkinson in payment of Ballard’s
account to that extent, but was so applied without authority ot Ballard.
297 On cross examination—did not know when Defendant was going,
or where ; and Defendant didn’t inform him. * * % TDidn’t know what
kind of writ Sheriff had. Skeriff had no process in {uvor of Wilkinson.

James Ballard, for Plaintiff, testified : That he was at work in the
field and that Defendaunt asked him to go for David Williams to come down
in the field. Williams came and saw him and Defendant together, didn’c
se¢ Defendant leave, and don’t know how- he went off.  He left Gth May,
1858, was gone a month or six weeks. Thinks he got home in time for 4th
July at Salem.

—— in relation to accouut.
%3 e i (43

Isaac Hunter, for Plaintiff, testified
Silas Keunnepp * < &

317 Chas. Cuqua, for Plaintiff testified that he went to Friendsville
about 1st May, 1858, with writ of Replevin to replevy a buggy for Tilton
irom Ballard, did not sce Ballard, didn’t look for him much, had no writ in
favor of Wilkinson.

52 Defendant’s evidence. Mr. Newman, for Defendant, testified That
he was acquainted with Ballard, that Ballard, a short time hefore he left,
made arrangements with him, witness, that Mr. Ballard should go to Wayne
county, (New Massillon) distant 25 miles, and make arrangements for him
and witness to take daguerreotype pictures. I left on 18th May, 1855,
went to New Massillon, there found Ballard, remained there one month
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taking pictures, Ballard with him. I then came back; a sghort time
thereafter Ballard came back ; saw Ballard the day he left Friendsville at
several places, Jast sow him at Dr. Leed’s office in back part, at desk, with
Daniel Williams. I stood in front, watehing for Sheriff, told Ballard when
I saw Sheriff coming, and Le went off and 1 saw Lim no more. There is
back door to the office, did not see him go cut, did not sec him again till we
met in New Massillon. And this was all thie evidence.

Instructions for Plaintiff.

No. 1. If Wilkinson had such reason to believe, caused by the acts
and conduct of Ballard, that Mr. Ballard had absconded, as would induce’a
reasonable man to believe such to be true, then he was justified in proceeding
by attachment to secure any debt which the Jury may believe, from the
testimony, was due from Defendant to Plaintiff. [Given.]

No. 2 If the Jury believe the Defendant is shown by the testimony
33] to have left clandestinely, and sought to have concealed himself
so that the ordinary process could net be served upon him for the colleetion
of any debt which the proof may show, if any, was owing to plaintiff, then
the verdict should be for Plaintiff for the amount shown, if any, to be due
Phaintiff, [Given.]

No. 8. That in determining how much is due Plaintiff, if anything,
on the account, the Jury must take the items and prices proved, if any,
and deduct all proper credits, if any, thereon, and then if balance proven
does not exceed $100, a Justice has jurisdiction over the subject matter.

[Given. |

Instructions for D:fendant.—No. 1. That Justice of the Peace has
no jurisdiction for an amount above one hundred dollars, and unless the
amount proven be just, or the account in question has been reduced by fair
and legal credits to or below $100, then the Plaintiff has no right to recover
in this action. [Given.]

34] That when witnesses are equally credible, the Jury will be warrant-
ed in placing more credit in the evidence of the witness or witnesses who
show themselves hest qualified to speak of the matter about which they
speak. [Given.]

. No. 8. That an agent cannot bind his principal by any act he may do,
unless such action is in the scope of Lis authority; and if Williams had in
his hands a promiss

ry note belonging to Bailard, and that he gave the same
to Wilkinson to be credited upon an accouat in favor of Wilkinson, and that
Williams had no authority to pay such note to Wilkinson, then Ballard
cannot be bound by any such eredit; and if the account proven, if it has
been proven without such eredit, amounts to more than $100, and if Wil-
liams had no authority to make such credit, a Justice of the Peace had no
jurisdiction, and the verdict should be for Defendans. [Given.] .

No. 4. That the fact as to whether attachment notices had been posted
in the case of Wilkinson vs. Ballord, is not a que
in this case. , [Given]

eir investigation

No. 5. If a witness has made unreasonable and inconsistent statements
upon oath, the Jury may plice less reliance upon the evidence of such
witness than if his statements were consistent and reasonable. [Given.]

Thet if the account as proven, if it has been in this case, was originally
more than §100, and if a credit has been placed upon the same without the
knowledge or consent of Ballard, and to which Ballard was not legally enti-
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tled, for the purpose of reducing the account to or below the sum of $100, it
is not a fair credit and the Plaintiff cannot recover in this suit. [Given.]

No. 6. That the Jury will not be warranted in believing that Ballard
left Friendsville in the night, or secretly, unless the evidence shows such to
be the fact. [Given.]

Verdict of the Jury for Defendant. DMotion for new trial, because
verdict is contrary to the evidence. 2d. Contrary to the law. 3d. Con-
trary to law and evidence. Motion overruled, and Plaintiff excepts. Motion
in arrest of Judgment and overruled, -and Plaintiff excepts.

Assignment of Errers.—1. The Court erred in refusing to give
Plaintiff ’s instruction No. 7.
2. The Court erred in giving the Defendant’s instruction.

o

3. The Court erred in overruling the Plaintiff’'s motion for a new
trial.

4, The Court erred in overruling Plaintiff's motion in arrest of
judgment,

J. G. BOWMAN,
N For Plaintiff in Error.
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BRIET OF'" PLAINTIFF I'N ERROR.

On the first issue tried by the Circuit Court, traversing the allegations
of the Defendant’s petition for a Certiorari, the Plaintiff insists, That the
Defendant had notice of the Plaintiff s proceeding in attachment in time to
have taken an appeal in the ordinary mode preseribed by the statute.

M
George W. Crowell testifed:—That he wipte a letter to the Defendant,

in which he stated that the Plaintiff had attached the Defendant’s tools, and
that the trial woulld come off on the following Thursday before Esq. Woods.
This letter was delivered to Nathaniel Newman, and Newman testifies that
he delivered the letter to the Defendant at New Massillon, Wayne county,
Tllinois, a day or two thereafreryand that Defendant read the letter in his
presence. Newman also told Defendant that the Plaintff, Wilkinson, had
commenced some kind of proceeding against him, but did uwot say whats
because he did not know. That he also read Crowell's letter, to the effect
that “old Billy Wilks was playing hell in Friendsville, but don’s reeollect
anything about any attachment.”  There are reasons why the witness” mem-
ory may have been at fault on that point.  Inhis testimony detailed on
page 82 of the record, we find the further fact stated that when the Defend-
ant was about to leave home, the witness aided him in cluding the service of
process in the hands of the Sheriff. IIe was the Defendant’s particular
friend, and had made arrangements to go into business with him in the cul-
tivation of the fine arts, taking Dagucrreotype pictures, in the classic shades
of New Massillon. To the refined taste of the artist, the very classical ex-
pression in Crowell's letter, that the Plaintiff *“was playing hell in Friends-
ville,” would naturally make him forget so common-place a transaction as a
proceeding in attachment. On the contrary, Crowell had a direet personal
interest in the matter of the attachment about which he wrote. The Defend-
ant’s books had been attached, and Crowell wanted Defendant to send him a
receipt against his account on the books, which e had paid; and he farther
testifies that Ballard, after his return home, apologized, and said he woull
have sent the receipt but that the boys acted badly with him.

Trancis Crum testifies that he and Lucerne Dailey had gone to New
Massillon with Newman, and brought a wmesiage {rom the Defendant to Dr.
Leeds, to the effect that the Dr. should attend te the Defendant’s business,
and accordingly we find the Doctor at Squire Woods” making defence for the
Defendant in the attachment suit. David Williams also testified the Defend-
ant told him that he woeuld have been at home to attend the trial, but was
prevented from doing so by high water. The evidence proves beyond doubt
that the Defendant had notice of Plaintiff’s attachment before the trial
before the Justice of the Peace, and had therefore abundant time to have
taken his appeal in the ordinary way. The excuse that Le was prevented
by high water, is expressly contradicted by Tuserne Dailey, wuo testifies
that the Defendant came with him and Crum, and piloted them across the
watcr.  The Plaintiff jusists that the verdict upon this evidenee should have
been for the Plaintiff, and that the Court erred in refuiing to grant a new
trial.

The instruction No. 7 of Plaintiff should have been given for the reason
contained in said instruction. If a party makes another hisagent to attend
to his business generally, he is bound by all the legal consequences of
notice in regard to anything touching such businesg which muy come to the
knowledge of such agent, to the same extent as if he had received the
notice himself. Story on Agency, Sec. 140.
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(n the 2d issue in this cause, made by the Defendant’s plea in abate-
ment to the Plaintiff’s affidavit and writ, and tried by the Court below, the
evidence of David Williams proved conclusively that the Defendant was
evading civil process in the hands of the Sheriff, was attempting clandes-
tinely to make an assignment of his property, and at the same time told
the witness, Wi'liams, that he was going away to be gone an indefinite
period, and perhaps might never return. These facts Williams communicated
to Wilkinson, the Plaintiff, who thereupon sued out his attachment.

The Defendant’s witness, Mr. Newman, testifies to the same facts that
Williams does, that the Defendant on the day he left home was dodging
the Sheriff. That he, witness, stood at the front door of Dr. Leed’s shop
whilst Defendant and Williams were in the back rocm, and when he saw
the Sheriff, he informed the Defendant, who immediately left and he saw
him no more until Le met him in New Massillon.

James Ballard also testified that the Defendant came to him when he
was at work in the field, and desired him to go for David Williams ; he did
so, and saw Defendant with Williams in the field, after which Defendant
left; but witness did not know where he went to. This was on the Gth of
May, 1858.

With a knowledge of these facts, which Williams communicated to the
Plaintiff, he was certainly justified in suing out an attachment.  The
statute manifestly did not require that he should first sue out process in his
own case before he might make an affidavit that the Defendant had
absconded or so concealed himself that the ordinary process could not be
served upon him, waen it is notorious that he is evading other process to the
extent of leaving his home, and having on the eve of his digipiggf‘i:ince
expressed a doubt whether he would ever return again. :

Young et al. vs. Nelson, 25 TIl. 566.  Sec also Boggs vs;»f"Ré‘fiﬂskoﬁ',‘-

23 TlL. 66.

The case of Raymond vs. Strobel, 24th IIl. 113, disposes of the
question of jurisdiction raised in the Court below. The amount claimed by
the Plaintiff, Wilkinson, in his attachment against Ballard, was $95 60, and
it is immaterial by what credit the account was reduced to that sum, or
whether by any, the Plaintiff by his endorscment of that sum upon the
writ was precluled from recovering more, and a judgment for that sum is a
bar to another suit for the residue.

J. G. BOWMAN,
For Plaintiff in Error.
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In Supreme Court of the State of Illinois,

FIRST GRAND DIVISION, AT MT. VERNON.

NOVEMBER TERM, A. D. 1862

WILLIAM R. WILKINSON, Plaint{ﬁ" in Error,

A £

V8. »  Error to Wabash.
QUINCY A. BALLARD, Defendant in Error. |

ABSTRACT.

1] Petition for Certiorari. Alleges that the Defendant, Ballard, about the
Geh day of May, 1858, left his home in Wabash county, Illinois, on a shors

‘business tour to the county of Wayne. That on the 8th of May, 1858
iy ]

Plaintiff sued out an attachment before Joseph Woods, a Justice of the Peace
of Wabash county, against Defendant, for $95 10, 'lhat the affidavit alle-
ges that the defendant has absconded, or so conceals himself that the ordi-
nary process could not be served on him. That said writ was placed in
2] the hands of Levi Couch, a constable, and by himn levied on the goods,
chattles, notes and accounts of Defendant, and returned on the 8th day of
May, the same day it was issued. That it was not personally served on the
Defendant, he being at the time absent in Wayne county. That on the 13th
of May, judgment was rendered for Plaintiff vs. Defendant for $95 10.—
Thet :1fte1 wards, on the day of , 1858, the property
attached was sold for $158 28. That said property was worth $500. That
at the time of suing out said writ, the Defendant had neither absconded nor
was he concealing himself, but was attending to his legitimate business in
3] Wayne county. That the said judgment is grossly wrong, the Defend-
ant at the time having a good legal and substantial defence to the said action.
That the defendant, not knowing anything of the attachment, did not return
home until the expiration of twenty days after judgment, too late to take an
appeal. ~ That the rendition of said judgment was not the result of negli-
gence on part of Defendant, nor is he chargeable with negligence in not
taking an appeal. That Defendant was not indebted to Plaintiff in the sum
of $95 10, but in a much less sum, which he is satisfied he will show on a
4] fair trial.  Prayer for writ of Certiorari. Granted by Beecher, Judge,
and issued Tth September, 1858, and served 9th September, 1858.

6] Plaintiff moves the Court to dismiss the writ of Certiorari, which motion
is overruled, and Plaintiff excepts. Bill of Exceptions signed, &e.

7] Plaintiff answers the Defendant’s petition, denying all the material
allegations.

7] At April term of said Court a trial was had ‘on issues presented by
8] petition and answer. Verdict for Defendant. New trial granted and
cause continued.

8] June special term, 1860, trial on same issue. Verdict for Defendant.
Motion by Plaintiff for new trial. Motion over-ruled. Motion in arrest of
9] Jjudgment overruled, and exceptions.
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Bill of Exceptions. The Plaintiff on the trial introduced George W.
10]  Crowell, who testified : “I wrote a letter to Defendant in the spring
of 1858 that old Billy Wilkinson, the Plaintiff, had attached his (Defend-
ant's) tools; dou’t know if I said anything about his books ; that the trial
would come off on the next Thursday before Squire Woods, and he might
suess how it woald go. The letter was written on Sunday, and delivered
to Nathaniel Newman, to be carried by him to Defendant, at New Massillon,
Wayne county.  Defendant’s books were in the hands of Couch tue con-
stable, and I requested Defendant to send me a reeeipt against my account
on his books, as it was paid. I had a conversation with Defendant after his
return, and he said he had written the receipt but did not send 1it, because
the boys had acted badly with him. Cross-examined.—Had the conversa-
tion in Kriendsville, near Wilkinson’s store, two or three months after
Defendant returned. Defendant c)mmenced the conversation, and excused
himself for not sending the receipt. My feelings are not kind towards De-
fendant. |

10] Nuthaniel Newman, for Plaintiff, testified that he received the letter from
Crowell, and delivered it to Ballard on the day following, who read it in his
presence. Witness also read letter init.  Crowell said old Billy Wilks was
playing hell in Frieadsville. Don’t recollect that it contained anything
about an attachment proceeding. Witness told Ballard that Wilkinson had
commenced some kind of proceeding against him ; did not tell him what kind
of progeeding, because he didn’t know. DBallard said he supposed it was a
sham, to defeat Felton’s execution. Witness remained in New Massillon
four weeks, and this was all his testimony.

11] Francis Crum, for Plaintiff, testified :—I went with Newman to New
Massillon, and returned next day, being Thursday or Friday, and a message
was brought by myself for Lucerne Dailey from Mr. Ballard to Dr. James
12] Leeds; don’t remember which of us brought it. We stopped in a wagon
before the office of Dr. Leeds, in Friendsville, the evening we came home,
and delivered the message. Don’t remember what it was, but think it was
to the effect that he, Dr. Leeds, should attend to Ballard’s business; and this
was all his testimony.

Dr. James Leeds, for Plaintiff, testified:—1I saw Crum and Dailey when
they returned from New Massillon. They stopped at my office in Friends-
ville, and told me that the Defendant wished myself and his brother, Henry
Ballard, to attend to his business. William Wardell, an attorney of Law-
rence county, and myself, attended at 'Squire Weods. The trial was on the
1%¢th of May, 1858. I wrote to Mr. Ballard some time between the day of
trial and the day of sale, informing him that judgment had been rendered
against him by Esquire Woods. The cale was on the 5th of June. This
letter T directed to Mr. Ballard, at New Massillon. I was post master at
Kriendsville at the time, and the letter, after the return of Ballard, was
returned to the office at Friendsville, having been re-mailed at New Massillon,
and was re-taken out of the office by Mr. Ballard on the samz2 day it came
13] back to Friendsville. Cant remember the times bet veen the dates of the
letter and its return to Friendsville. I also received a letter from Mr. Bal-
lard, written at New Massillon, before he came, in which he inquired how
Billy Wilks and James Bailey came on swearing.  Cross Eramined.—Wil-
kinson objected to our (Wardell’s and myself) appearing at Esq. Woods™ to
defend the suit, unless we would take the responsibility. Esq. Woods also
decided that we could not defend for Ballard unless we had a power of
attorney from him. XHsq. Woods also previously stated to me, when I
obtained subpoenas for witnesses, that I could not defend unless I had »



T

power of attorney. 1 am brother-inJaw of Defendant, and was taking an
interest in it before I received the message; and this was all his testimony,

David Williams, for Plaintiff, testified:—That he had conversation with
Ballard after his return, in which he said he would have becn home himself
in time to attend the trial, but for high water.

13] Lncerne Dailey, for Plaintiff, testified:--We left Massillon the nexg
morning after Newman and Crum came there to return to Wabash county.

14] Ballard came with us, to pilot us across the water. I was present
when Ballard read the letter of Crowell. I read the letter over Ballard’s
shoulder. It stated that Billy Wilks was playing hell in Friendeville. I
dont recollect that it stated anything about attachment or other proceedings.

We got home on Friday or Saturdfxy, and the trial was at Squire Woods’

after we got home,

Shoaf, for Plaintiff, testified—I had a conversation with Ballard
after he got home. Tle talked about getting up a suit against Wilkin-
son, and he said he knew they would'nt stick. ITe referred to the attach-
ment suit of Wilkinson against him. Ile also talked about the suit of Tilton
against him.

And this was all the testimony in the case,

Instructions for Plaintiff.—1st. The question to be decided in this
case 18 whether Ballard had notice of the pendency of the suit or judzment
before the Justice of the Peace, in time to have taken an appeal within
20 days after judgmant was rendered; and if they find he had such notice,
they will say, We, the Jury, find for th> Plaintiff; or, if they find he did
not have such notice, they will say, We, the Jury, find for Defendant.
[Given.]

15]  No. 2. If Ballard had such notice as iadicitel in the instraction
No. 1, ziven for Plaintiff, that proceedings weare being prosecated by
Wilkinson against him, the fact, if it exist, that the water prevented his
reaching home in time for appeal, will not avail Ballard in this proceeding,
but the verdict must be for Plaintiff. [Given.]

No. 3. Any notice to Ballard, of legal proccedings by Wilkinson
against Ballard, which would put a prudent man upon inquiry, is sufficient,
and if the Jury believe from the evidence that Ballard had such notice,
that such legal proceedings were being had, and in time to have taken an
appeal from the judgment in question within 20 days after judgment, then
the Jury will find for Plaintiff. [Given.]

No. 4. If the Jury believe that Ballard had notice that legal
proceedings were instituted against him by Wilkinson, whether he knew the
character of such proceedings or nat, as a prudent man he was bound to
16] inquire into them ; and if after such notice, if he had such notice, he
neglected to attend to 1r and thereby falled to take an appeal, the Jury will
find for Wilkinson. [Given.]

No. 5. If the Jury belicve, from the evidence, that Ballard had notice
of proceedings by information from any source, which would put a prudent
man on inquiry, that Wilkinson had commenced legal proceedings against
him in this county, within time to have taken an appeal from the judgment
in question, that the Jury will find for the Plaintiff, whether Ballard
supposed the proceedings to be a sham or not. [Given.]

No. 6. Whether the proceedings before the Justice were regular or
not, or whether the judgment was wrongfully obtained or not, is not for
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the consideration of the Jury. They have nothing to do with the regularity
of the attachment proceedings, but must find that Ballard nad or had not
notice, and that from the testimony. [Given.]

No. 7. The Jury will decide this cause from the preponderance of the
evidence, and if they believe the greater weight of eredible evidence be in
favor of Ballard having had notice in 20 days after judgment, and in time
17] to have an appeal in the usaal manner, their verdict must be for
Wilkinson. [Given.]

No. 8. If the Jury believe from evidence that Leeds was authorized
to attend to the business of Ballard generally, then the Defendant is bound
by all the legal consequences of notice to his agent. [Refused.] And
Plaintiff excepts.

Instructions for Defendant.—1st.  That it devolves upon Wilkinson,
in this investigation, to show by legitimate and competent evidence, that

within 20 days of the time of the rendition of the judgment in question,
the Defendant, Ballard, had notice that Wilkinson had commenced legal
proceedings against him; and unless he has so shown, the Jury should find

for the Defendant, Ballard. [Given.]

No. 2. That if thereis confliction in the evidence ¢f two or more of
the witnesses sworn in this case, and that they are cqually credible and
18] have equal opportunities of knowing the facts about which they testify,
then the Jury should be controlled by the greater number, and render their
verdiet accordingly. [Given.]

No. 3. That unless Wilkinson has shown, by legitimate and credibie
evidence, that Ballard did know in less than 20 days from the time of the
rendition of judgment in favor of Wilkinson, that Wilkinson had sued out
an attachment against him, or had commenced legal proceedings against
him, the Jury must find for Ballard. [Given.]

_No. 4. That the Jury, in deciding this case, will not De warranted
in indulging in any presumption not legitimately sustained by the evidence ;
that it is their duty to decide this case from legitimate and competent
evidence. [Given.]

Plaintiff excepted to Defendant’s instructions.

Verdict for Defendant.  Plaintiff moved for new trial.  Causes,

1st. That verdict is a%ainst the evidence.

19] 2d. That the verdict‘?is against the law and evidence.

3d. Because the Court refused to give the instructions asked by
Plaintiff.

Motion overruled and judgment. TPlaintiff excepts.

i
5

19] Transcript of Justice of the Peace in the attachment proceedings.

207 Affidavit of Wilkinson, by his agent, that Ballard is indebted to
Plaintiff $95 10, and that Defendant has absconded and conceals himself,

so that the ordinary process of law cannot be served on him; dated 8th
May, 1858.

24} Attachment notice.

25] 'September Term, 1860, Wabash Circuit Cowrt. Defendant files
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plea to affidavit, denying the allegation that he had abscondad and concealed
himself.

Defendant moved to dismiss the suit, and the Court having expressed
an opinion against the motion, the Defendant withdrew his motion,
whercupon Plaintiff moved to liave Defendant’s motion entered of record,
which the Court refused, and Plaintiff excepts.

271 Issue and Jury.

Plaintiff introduced D. Williams, who testified—*I knew the Defendant,
Ballard, previousto 8th May, 1853, Iz left ‘in My, before sewing out
attachment in this cause. I had a conversation with him on the day he
Ieft in the shop of Dr. Liseds, in Friendsville, in relation to some business
transactions between nim and me; also, another conversation later in the
day in his father’s field, quarter of a mile from place of first conversation.
He said he was going away ; did not know where he was going, or how
long he would be gone; might be gone a month or two, or a year, or two
years, and perhaps never come back again. Ile had gone to the field to
avoid meeting Cuqua, the Sheriff, who had a process against him. Mr.
Cugua was in Friendgyille on that day. When Defendant lIeft” the shop I
did not know where he had gone. Two or: three hours afterwards he sent
his brother for me to come to the field. The purpese for which he sent for
me was to conclude an assignment of his tools and other property to me.
The assignment was concluded, and we separated, and I saw lim no more
till sometime after he returned. When he left Dr. Leed’s shop to avoid
the Sheriff, he went out at the back door, Mr. Newman came to the front
door of the shop, and told Ballard that Cuqua had <ome, and. he started.
i told Wilkinson, after Ballard was gone, what Ballard hed said to me on
the day he had left. I had been clerking for Wilkinson, and think the
*  The eredit on the account of Ballard,
of the note on J. Seibert, is correct; it had been assigned by indorsement
to witness, and witness assigned it to Wilkinson in payment of Ballard’s
account to that extent, but was so applied without authority ot Ballard.

aceount sued on correet. - * ¥

297 On cross examination—did not know when Defendant was going,
or where ; and Defendant dido’t inform him. * * * Didn’t know what

kind of writ Sheriff had.” Sheriff had no process in fuvor of Wilkinsou.

James Ballard, for Plaintiff, testified : That he was 2t work in the
field and that Defendant asked him to go for David Williams to come down
in the field. Williams came and saw him and Defendant together, didn’s
see Defendant leave, and don’t know how he wen’ off.  Heleft 6th May,
1858, was gone a month or six weeks. Thinks he got home in time for 4th
July at Salem.

" Isaac Hunter, for Plaintiff, testified —— in relation to account.
Silas Kennepp ¢ 4 ¢ “ ok «

3] Chas. Cuqua, for Plaintiff testified that he went to Friendsville
about 1¢t May, 1858, with writ of Replevin to replevy a buggey for Tilton
irom Ballard, did not see Ballard, didn’t look for him much, had no writ in
favor of Wilkinson.

32] Defendant’s evidence. Mr. Newman, for Defendant, testified That
he was acquainted with Ballard, that Ballard, a short time before he left,
made arrangements with him, witness, that Mr. Ballard should go to Wayne
county, (New Massillon) distant 25 miles, anl make arrangements for him
and witness to take daguerreotype pictures. 1 left on 135th May, 1858,
went to New Massillon, there found Ballard, remained there one month
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taking pictures, Ballard with him. T then came back; a short timo
thereafter Ballard eame back ; saw Ballard the day he left Friendsville at
several places, last saw him at Dr. Leed’s office in back part, at desk, with
Daniel Williams. I stood in front, watching for Sheriff, told Ballard when
1 saw Sheriff coming, and he went off and I saw him no more. There is
back door to the office, did not see him go cut, did not see him again till we
met in New Massillon. And this was all the evidence.

Instructions for Plaintifl.

No. 1. If Wilkinson had such reason to believe, caused by the acts
and conduct of Ballard, that Mr. Ballard had absconded, as would inducela
reasonable man to believe such to be true, then he was justified in proceeding
by attachment to secure any debt which the Jury may believe, from the
testimony, was due from Defendant to Plaintiff. [Given.]

No. 2 If the Jury believe the Defendant is shown by the testimony
33] to have left clandestinely, and sought to have concealed himself
so that the ordinary process could not be served upon him for the collection
of any debt which the proof may show, if any, was owing to plaintiff, then
the verdict should be for Plaintiff for the amount shown, if any, to be due
Plaintiff. [Given.]

No. 8. That in determining how much is due Plaintiff, if anything,
on the account, the Jury must take the items and prices proved, if any,
and deduct all proper credits, if any, thereon, and then if balance proven
does not exceed $100, a Justice has jurisdiction over the subject matter.

[Given.]

Instructions for D:fendant.—No. 1. That Justice of the Peace has
no jurisdiction for an amount above one hundred dollars, and unless the
amount proven be just, or the account in question has been reduced by fair
and legal credits to or below $100, then the Plaintiff has no right to recover
in this action. [Given.]

34] That when witnesses are equally credible, the Jury will be warrant-
ed in placing more eredit in the evidence of the witness or witnesses who
show themselves best qualified to speak of the matter about which they

speak. [Given ]

No. 8. That an agent cannot bind his principal by any act he wmay do,
unless such action is in the scope of his authority; and if Williams had in
his hands a promissory note belonging to Ballard, and that he gave the same
to Wilkinson to be credited upon an account in favor of Wilkinson, and that
Wil'liams had no authority to pay sach note to Wilkinson, then Ballard
cannot be bound by any such credit; and if the account proven, if it has
been proven withoat such eredit, amounts to more than $100, and if Wil-
liams had no authority to make such credit, a Justice of the Peace had no
jurisdiction, and the verdict should be for Defendans. [Given.]

No. 4. That the fact as to whether attachment notices had been posted
in the case of Wilkinson vs. Ballord, is not a question for their investigation
in tbis case. [Given]

No. 5. Ifa witnesshas made unreasonable and inconsistent statements
upon oath, the Jury may plice less reliance upon the evidence of such
witness than if his statements were consistent and reasonable. [Given.]

That if the account as proven, if it has been in this case, was originally
more than $100, and if a credit has been placed upon the same without the
knowledge or consent of Ballard, and to which Ballard was not legally enti-
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tled, for the purpose of reducing the account to or below the sum of $100, it
is not a fuir credit and the Plaintiff cannot recover in this suit. {Given.]

No. 6. That the Jury will not be warranted in believing that Ballard

left Friendsville in the night, or secretly, unless the evidence shows such to
be the fact. [Given.]

Verdict of the Jury for Defendant. Motion for new trial, because
verdict is contrary to the evidence. 2d. Contrary to the law. 8d. Con-
trary to law and evidence. Moticn overruled, and Plaintiff excepts. Motion
in arrest of Judgment and overruled, and Plaintiff excepts.

Assignment of Lrrors.—1. The Court erred in refusing to give
5

Plaintiff ’s instruction No. 7.
2. The Court erred in giving the Defendant’s instruction.

3. The Court erred in overruling the Plaintiff’s motion for a new
trial,

4. The Court erred in overruling Plaintiff's motion .in arrest of
Judgment,.
J. G. BOWMAN,
For Plaintiff in Error.
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BRIET OF PLAINTIFF I ERROR.

On the first issue tried by the Cireuit Court, traversing the allezations
of the Defendant’s petition for a Certiorari, the Plaintiff insiste, That tho
Defendant had notice of the Plaintiff’s proceeding in attachment in time to
have taken an appeal in the ordinary mods preseribed by the statute,

George W. Crowell testified:—That he wiote a letter to the Defendant,
in which he stated that the Plaintiff had attached the Dofendant’s tools, and
that the trial would come off on the following Thursdry before Esq. Woods.
This letter was delivered to Nathaniel Newman, and Newman testifies that
he delivered the letter to the Defendant at New Massillon, Wayne county,
Wlinois, a day or two thercafter, and that Defendant read the letter in bhis
presence. Newman also told Defendant thus the Plaintiff, Wilkinson, had
commenced some kind of proceeding against him, bat did not say what,
because he did not know. That he also read Crowell’s letter, to the effect
that “old Billy Wilks was playing hell in Friendsville, but d.n't reeolicct

anything about any attachment.” There are reasons why the witness’ mem-

-

ory may have been at fault on that point.  Inhis testimony detailed on
page 82 of the record, we find the further fact stated that when the Defend-
ant was about to leave home, the witness aided him in cluding the service of
process in the hands of the Sheriff. IIe was the Defendant’s particular
friend, and had made arrangements to go into business with bim in the cul-
tivation of the fine arts, taking Daguerreotype pictures, in the classic shades
of New Massillon. To the refined taste of the artist, the very classical ex-
pression in Crowell’s letter, that the Plaintiff “‘was playing hell in Friends-
ville,”” would naturally make him forget so common-place a trunsaction as a
proceeding in attachment. On the contrary, Crowell lad a direct personal
interest in the matter of the attachment about which he wrote. The Defend-
ant’s books had been attached, and Crowell wanted Defendant to send him a
receipt against his account on the books, which be had paid; and he further
testifies that Ballard, after his return home, apologized, and said he woull
have sent the receipt but that the boys acted Ladly with him.

Francis Crum testifies that he and Lucerne Duiley had gone to New
Massillon with Newmun, and brought a mesiage from the Defendant to Dr.
Leeds, to the effect that the Dr. should attend te the Defendant’s| business,
and accordingly we find the Doctor at Squire Woods' making defence for the
Defendant in the attachment suit. David Williams also testified the Defend-
ant told him that he weuld have been at home to attend the trinl, but was
prevented from doing so by high water. The evidence proves beyond doubt
that the Defendant had notice of Plaintiff’s attachment before the trial
before the Justice of the Peace, and had therefore abundant time to have
taken his appeal in the ordinary way. The excuse that he was prévented
by high water, is expressly contradicted by Luserne Dailey, who testifies
that the Defendant came with him and Cram, and piloted them across the
water.  The Plaintiff iusists that the verdict upon this evidenee should have
been for the Plaintiff, and that the Court erred in refusing to grant a new
trial.

The instruction No. 7 of Plaintiff should have been given for the reason
contained in said instruction. If a party makes another his agent to attend
to his business generally, he is bound Ly all the legal consequences of
notice in regard to anything touching such business which may come to the
knowledge of such agent, to the same extent as if he had received the
notice himself. Story on Agency, Sec. 140.
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On the 2d issue in this cance, made by the Defendant’s plea in abate-
ment to the Plaintifi’s affidavit and writ, and tried by the Court below, the
evidence of David Williams proved conclusively that the Defendant was
evading civil process in the hands of the Sheriff, was attempting clandes-
tinely to make an assignment of his property, and at the same time told
the witness, Williams, that he was going away to be gone an indefinite
period, and perhaps might never return. These facts Williams communicated
to Wilkinson, the Plaintiff, who thereupon sued out his attachment.

The Defendant’s witness, Mr. Newman, testifies to the same facts that
Williams does, that the Defendant on the day he left home was dodging
the Sheriff. That he, witness, stood at the front door of Dr. Leed’s shop
whilst Defendant an¢ Williams were in the back rocm, and when he saw
the Sheriff, he informed the Defendant, who immediately left and he saw
him no more until he met him in New Massillon.

James Ballard also testified that the Defendant came to him when he
was at work in the field, and desired him to go for David Williams ; he did
s0,and saw Defendant with Williams in the field, after which Defendant
left: but witness did not know where he went to. This was on the 6th of
May, 1858.

With a knowledge of these facts, which Williams communicated to the
Plaintiff, he was certainly justified in suing ou$ an attachment.  The
statute manifestly did not require that he should first sue out process in his
own ease Defore he might make an affidavit that the Defendant had
absconded o so concealed himself that the ordinary process could not be
served upon him, woen it is notorious that he is evading other process to the
extent of leaving his home, and having on the eve of his disappearance
expressed a doubt whether he would ever return again.

Young et al. vs. Nelson, 25 Ill. 566.  See also Boggs vs. Rendskoff,
23 111, 66.

The case of Raymond vs. Strobel, 24th Tll. 113, disposes of the
question of jurisdiction raised in the Court below. The amount claimed by
the Plaintiff, Wilkinson, in his attachment against Ballard, was $95 60, and
it is immaterial by what credit the account was reduced to that sum, or
whether by any, the Plaintiff by his endorsement of that sum upon the
writ was precluled from recovering more, and a judgment for that sum is a
bar to another suit for the residue.

J. G. BOWMAN,
For Plaintiff in Lrror.
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