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ABSTRACT.

In Supreme Court----1st Grand Division, in the State
of Illinois.

WILLIAM WHITE, PI¢'ff. in Error.
VvS. APPEAL FROM JEFFERSON.
MINERVA MERRELL, Defn’t. in Error.

1. This was a suit in assumpsit heard before S. S. Marshall, Judge at the May term, 1863, of
Jefferson Circuit Court.

That on the trial of this cause, the Plaintiff to maintain her cause, gave in evidence the follow-
ing receipt :

Received, Salem, Marion county, Illinois, April 20th, Minerva Merrell, the sum of three hundred
dollars to be credited on the mortgage notes of N. C. Merrell, deceased, and if not redeemed, the
above amount is not to be repaid to claimants of said estate. April 20th, 1861.

WILLIAM WHITE.
$135,00. Received, Salem, Illinois, of Mrs. Minerva Merrell, the sum of one hundred and thirty-
five dollars to be credited upon the notes of N. C. Merrell, given for the mortgage property of part
of lot one, in block onein Salem, which money is not to be repaid to any claimant in case the
said property is not redeemed. Salem, Marion county, Illinois, May 27th, 1861.
WILLIAM WHITE.

Plaintiff then introduced Jas. Bassett witness, who testifies that Plaintiff is a widow of N. C.
Merrell, who was in possession of property mortgaged by N. C. Merrell to Defendant to secure
debt to Defendant. She desired to pay off the debt and get title to the property; and she enter-
ed. into contract with Defendant to pay him $1000before the time the entire debt became due, and
$1000 yearly each year thereafter until the debt was paid, then she was to get title to the property.
That witness was present when the $300 was paid on said contract ; the contract was not reduced
to writing. - When the money was_ paid Defendant produced the receipt offered in evidence, and
handed it to Plaintiff, witness asked Defendant to explain the receipt.” Defendant said by’
¢laimants he referred to Richard’Atkin and wife, Mrs. Atkin being the daughter of N. C.Mer-
rel. That the money paid by Plaintiff, was not to be credited on the notes or in any way enure
to the benefit of Atkin’s wife, or any other claimants who might redeem from mortgage. That in
case of redemption by any such claimants the money was not to be refunded. That Plaintiff was to
pay Defendant $1000 on or before the last note became due, and $1000 yearly thereafter till the
debt was paid; if she had not completed the payment of the first $1000 when the notes matured,
she was permitted to complete it before the foreclosure of the mortgage and sale of property. If
she paid by that time the certificate of purchase would be taken to enure to her benefit. But if she
did not pay the first $1000 by that time the contract was at an end, and the money paid on the con -
tract was to be paid back. That witness was present at the payment of second receipt, that parties
talked over the contract as before.

Defendant then and there objected to witness stating verbal explanations made by Defendant of
said receipts, or any verbal statement or explanations made by the parties in regard to their con-
tract. &

The Court overruled the objections, and permitted witness to testify as above, which ruling De-
fendant excepted.

Witness further stated that Defendant stated that by the terms mortgage notes in the receipt was
meant the notes he held against N. C. Merrell. , ' ;

Cross examined :

I was present about a month after the receipt of May 27th, 1861, was given at an interview be-
tween Plaintiff and Defendant. Plaintiff told Defendant that she was not satisfied with the receipts
he had given her that she had been told they were not in compliance with the contract between
them. She wanted him to give her his notes for the amount she had paid him or receipt in due
form. Defendant refused to doso. After some talk Plaintiff said it would be impossible for her
to pay for the property, and she wanted the matter fixed up. She proposed tohim to keep a portion
of the property and let her have the balance which she thought she could pay for,but they could not agree
for the whole, and she would not pay any more. Defendant said if she could not he stood by the
contract, if she could mot pay up then, the contract would be at an end, and he would stand by
his receipts. Plaintiff surrendered property at expiration of mortgage sale 15 months about Janu-
ary 19th, 1863.

It was agreed that the money paid by Plaintiff was not credited on the notes of N. C. Merrell, and
Defendant obtains decree of foreclosure for the entire amount of debt, and sold property to the

s amount and got deed in due time.
S Ahis is all the testimony in the case, judgment for Plaintiff for $4@1\0tions for new trial, over-

ruled. Defendant excepts. Filed May 11th, 1863. . MARSHALL. [sEaL.]
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11
11
12
14
16
17
18
18
19
20
21

Declarations in assumpsit common count for money paid, laid out and.expended for the unse of
said Defendant at his special instance. 2 count money had and received for the use of said Plaint-
iff. 3 count on interest for forbearance of sums of money.

Plea several, issue filed May 8th, 1863.

Special pleas.

13.

Demurrer to special pleas.

Notice on Plaintiff to procure the receipts filed May 9th, 1863. First receipt.

Second receipt. Third receipt.

Changing of venue from Marion county.

Judgment of Court.

Appeal prayed.

Certificate of Clerk.

Copy of bond. WILLARD & GOODNOW,

Attorneys for White.

HCRRRERAEDER S WSS 0 da N BTl Pe

And now comes said Plaintiff, by Willard & Goodnow his Attorneys, and sets down and assigns
the following causes of error.

Ist. The Court erred in overruling motion for new trial and entering judgment on verdict.

2nd. Court erred in permitting parole evidence to contradict written contract.

3rd. Court erred in permitting parole evidence by Plaintiff to contradict written evidence intro-
duced by herself to sustain her own case.

4th. Court erred in rendering judgment for 480, when it should have been for which was con-
trary to evidence.

And for these and other manifest errors, this cause ought to be reversed and remanded.

WILLARD & GOODNOW,
Aztorneys for Plaintiff in Error.

RN N NN "e

VS,
Minerva Merrell.

William White }

As a general rule, a written contract cannot be varied by parole evidence. 1st Greenleaf, Sec.
275.

It is a presumption, that all terms and conditions of a contract, are merged in the written agree-
ment. Lane vs. Thorp, 8rd Scammon 575. Matters collateral to a contract may be proven by pa-
role but not to change terms of written contract. Lane vs. Thorp, 3rd Scammon 573.

A simple receipt for money received, is only prima facia evidence of payment may be contradic-
ted and explained, but if it contains contract to perform some other act it is not surceptible of ex-
planation by parole evidence. 1st Greenleaf, Sec. 305,



it

i




b/%Z’"CQ,{/»C/({/ A wa" - Z%L C‘/("‘:—o - /% j’

%7
L//z sy Enncll
Ve % A V- Lot e 78 gz
//” 7%:%4 — g
0 AlAT= % ’ /6. &2
L szu7 P e s e Rtoiang /. ow
2 o W o L™ /. 57
JLW/CL_ G. oo
v Conrteie & Lezreer 3>
" /7&‘/&4 52 @7« 5~ ﬂWZ/;V G- /4
| G207
ééﬁ%b m_/éxz7 % fiZ o
jo ACAEL fetiee D 2 Lo
Al Lo - /7 4o

. e 4@//4,37'



h,

R Y

¥ A PR St sy »

: ¥ o
_ [ = ,u_.ﬂ % s - o Mfr i -

1
e
i

%










Soysss _.":]

’/';\9]0(1. ~ Defendant excepts. Filed May 11th, 1563. 8. 8. M

e

ABSTRACT.

In Supreme Court----1st Grand Division, in the S tate
of Illinois.

WILLIAM WHITE, PI¢ff. in Error.
vs. APPEAL FROM JEFFERSON.
MINERVA MERRELL, Defn’t. in Error.

1. This was a suit in assumpsit heard before S. S. Marshall, Judge at the May term, 1863, of
Jefferson Circuit Court.

That on the trial of this cause, the Plaintiff to maintain her cause, gave in evidence the follow-
ing receipt :

Received, Salem, Marion county, Illinois, April 20th, Minerva Merrell, the sum of three hundred
dollars to be credited on the mortgage notes of N. C. Merrell, deceased, and if not redeemed, the
above amount is not to be repaid to claimants of said estate. April 20th, 1861.

WILLIAM WHITE.
$135,00. Received, Salem, Illinois, of Mrs. Minerva Merrell, the sum of one hundred and thirty-
five dollars to be credited upon the notes of N. C. Merrell, given for the mortgage property of part
of lot one, in block onein Salem, which money is not to be repaid to any claimant in case the
said property is not redeemed. Salem, Marion county, Illinois, May 27th, 1861.
WILLIAM WHITE.

Plaintiff then introduced Jas. Bassett witness, who testifies that Plaintiff is a widow of N. C.
Merrell, who was in possession of property mortgaged by N. C. Merrell to Defendant to secure
debt to Defendant. She desired to pay off the debt and get title to the property; and she enter-
ed into contract with Defendant to pay him $1007before the time the entire debt became due, and
$1000 yearly cach year thereafter until the debt was paid, then she was to get title to the property.
That witness was present when the $300 was paid on said contract ; the contract was not reduced
to writing., ‘When the money was paid Defendant .produced the receipt offered in evidence, and
handed it to Plamtiff, witness asked Def endatit” 16 explain the receipt. Defendant said by
claimants he referred to Richard Atkin and wife, Mrs. Atkin being the. daughter of N. C.Mer-
rel. That the money paid by Plaintiff, was not to be credited on the notes orin any way enurc
to the benefit of Atkin’s wife, or any other claimants who might redeem from mortgage. That in
case of redemption by any such claimants the money was not to be refunded. That Plaintiff was to
pay Defendant $1000 on or before the last note became due, and $1000 yearly thereafter till the
debt was paid; if she bad not completed the payment of the first $1000 when the notes matured,
she was permitted to complete it before the foreclosure of the mortgage and sale of property. 1f
she paid by that time the certificate of purchase would be taken to enure to her benefit. But if she
did not pay the first $1000 by that time the contract was atanend, and the money paid on the con-
tract was to be paid back. That witness was present at the payment of second receipt, that parties
talked over the contract as before.

Defendant then and there objected to witness stating verbal explanations made by Defendant of
said receipts, or any verbal statement or explanations made by the parties in regard to their con-
tract.

The Court overruled the objections, and permitted witness to testify as above, which ruling De-
fendant excepted.

Witness further stated that Defendant stated that by the terms mortgage notes in the receipt was
meant the notes he held against N. C. Merrell.

Cross examined :

I was present about a month after the receipt of May "7tn 1861, was given at an interview be-
tween Plaintiff and Defendant. Plaintiff told Defendant that she was not satisfied with the receipts
he had given her that she had been told they were not in compliance with the contract between
them. She wanted him to give her his notes for the amount she had paid him or receipt in due
form. Defendant refused to doso. After some talk Plaintiff said it would be impossible for her
to pay for the property, and she wanted the matter fixed up. She proposed to him to keep a portion
of the property and let her have the balance which she thought she could pay for,but they could not agree
for the whole, and she would not pay any more. Defendant said if she could not he stood by the
contract, if she could mnot pay up then, the contract would be atan end, and he would stand by
his receipts. Plaintiff surrendered property at expiration of mortgage sale 15 months about Janu-
ary 19th, 1863.

Tt was agreed that the money paid by Plaintiff was not credited on the notes of N. C. Merrell, and
Defendant obtains decree of foreclosure for the entire amount of debt, and sold property to the
amount and got deed in due time.

This is all the testimony in the case, judgment for Plaintiff for $480—mo for new trial, over-

ARSHALL. [seavL.}



Declarations in assumpsit common count for money paid, laid out and expended for the use of
said Defendant at his special instance. 2 count money had and received for- the use of said Plaint-
iff. 3 count on interest for forbearance of sums of money.

Plea several, issue filed May 8th, 25863.

Special pleas.

13.

Demurrer to special pleas.

Notice on Plaintiff to procure the receipts filed May 9th, 1863. First receipt.

Second receipt. Third receipt.

Changing of venue from Marion county.

Judgment of Court.

Appeal prayed.

Certificate of Clerk.

Copy of bond. WILLARD & GOODNOW,

Attorneys for White.

HCHEDREDER S M SpdEs S d- W BECEHDe

And now comes said Plaintiff, by Willard & Goodnow his Attorneys, and sets down and assigns
the following causes of error.

1st. The Court erred in overruling motion for new trial and entering judgment on verdict.

2nd.  Court erred in permitting parole evidence to contradict written contract.

3rd. Court erred in permitting parole evidence by Plaintiff to contradict written evidence intro-
duced by herself to sustain her own case.

4th.  Court erred in rendering judgment for 480, when it should have been for which was con-
trary to evidence.

And for these and other manifest errors, this cause ought to be reversed and remanded.

WILLARD & GOODNOW,
Attorneys for Plaintiff in Error.

EENR H B CH e

vs.

Minerva Merrell.

271}5 a general rule, a written contract cannot be varied by parole evidence. 1st Greenleaf, Sec.
275.

It is a presumption, that all terms and conditions of a contract, are merged in the written agree-
ment: Lane vs. Thorp, 8rd Scammon 575. Matters collateral to a contract may be proven by pa-
role but not to change terms of written contract. Lane vs. Thorp, 3rd Scammon 573.

A simple receipt for money received, is only prima facia evidence of payment may be contradic-
ted and explained, but if it contains contract to perform some other act it is not surceptible of ex-
planation by parole evidence. 1st Greenleaf, Sec. 305.

William White }
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ABSTRACT.

In Supreme Court----1st Grand Division, in the State
of Illinois.

WILLIAM WHITE, PI¢ff. in Error.

Vvs. APPEAL FROM JEFFERSON.
MINERVA MERRELL, Defi’t. in Error.

1. This was a suit in assumpsit heard before S. 8. Marshall, Judge at the May term, 1863, of
Jefferson Circuit Court.

That on the trial of this cause, the Plaintiff to maintain her cause, gave in evidence the follow-
ing receipt :

Plaintiff then introduced Jas. Bassett witness, who testifies that Plaintiff is a widow of N. C.
Merrell, who was in possession of property mortgaged by N. C. Merrell to Defendant to secure
debt to Defendant. She desired to pay off the debt and get title to the property; and she enter-
ed into contract with Defendant to pay him $100/ before the time the entire debt became due, and
$1000 yearly each year thereafter until the debt was paid, then she was to get title to the property.
"That witness was present when the $300 was paid on said contract ; the contract was not reduced
to writing. / When the money was paid Defendant: produced the receipt offered in evidence, and
handed it to' Plaintiff, witness, asked Defendant to explain the receipt. © Defendant said by
¢laimants he referred to Richard Atkin and wife, Mrs. Atkin being the daughter of N. C.Mer-
rel. That the money paid by Plaintiff, was not to be credited on the notes or in any way enure
to the benefit of Atkin’s wife, or any other claimants who might redeem from mortgage. That in
case of redemption by any such claimants the money was 58t to be refunded. That Plaintiff was to
pay Defendant $1000 on or before the last note became due, and $1000 yearly thereafter till the
debt was paid; if she had not completed the payment of the first $1000 when the notes matured,
she was permitted to complete it before the foreclosure of the mortgage and sale of property. If
she paid by that time the certificate of purchase would be taken to enure to her benefit. But if she
did not pay the first 1000 by that time the contract was at an end, and the money paid on the con-
tract was to be paid back. That witness was present at the payment of second receipt, that parties
talked over the contract as before.

Defendant then and there objected to witness stating verbal explanations made by Defendant of
said receipts, or any verbal statement or explanations made by the parties in regard-to their con-
tract.

The Court overruled the objections, and permitted witness to testify as above, which ruling De-
fendant excepted.

Witness further stated that Defendant stated that by the terms mortgage notes in the receipt was
meant the notes he held against N. C. Merrell.

Cross examined :

I was present about a month after the receipt of May 27th, 1861, was given at an interview be-
tween Plaintiff and Defendant. Plaintifftold Defendant that she was not satisfied with the receipts
he had given her that she had been told they were not in compliance with the contract between
them. She wanted him to give her his notes for the amount she had paid him or receipt in due
form. Defendant refused to doso. After some talk Plaintiff said it would be impossible for her
to pay for the property, and she wanted the matter fixed up. She proposed tohim to keep a portion
of the property and let her have the balance which she thought she could pay for,but they could not agree
for the whole, and she would not pay any more. Defendant said if she could not he stood by the
contract, if she could not pay up then, the contract would be at an end,and he would stand by
his receipts. Plaintiff surrendered property at expiration of mortgage sale 15 months about Janu-
ary 19th, 1863.

It was agreed that the money paid by Plaintiff was not credited on the notes of N. C. Merrell, and
‘Defendant obtains decree of foreclosure for the entire amount of debt, and sold property to the
-ampunt and got deed in due time. -
~“This is all the testimony in the case, judgment for Plaintiff for $4S0—mdions for new trial, over-
ruled. Defendant excepts. Filed May 11th, 1863, S. S. MARSHALL. fsear.]



9 Declarations in assumpsit common count for money paid, laid out and expended for the use of
said Defendant at Lis special instance. 2 count money had and received for the use of said Plaint-
10 iff. 3 count on interest for forbearance of sums of money.
11 Plea several, issue filed May 8th, 1863.
11 Special pleas.
12 13.
14 Demurrer to special pleas.
16 Notice on Plaintiff to procure the receipts filed May 9th, 1863. First receipt.
17 Second receipt. Third receipt.
18 Changing of venue from Marion county.
18 Judgment of Court.
19 Appeal prayed.
20 Certificate of Clerk.
21 Copy of bond. WILLARD & GOODNOW,
Attorneys for White.

FCHEHECEDERSE M SLSGE R W IECEHDe

And now comes said Plaintiff, by Willard & Goodnow his Attorneys, and sets down and assigns
the following causes of error.

1st. The Court erred in overruling motion for new trial and entering judgment on verdict.

2nd. Court erred in permitting parole evidence to contradict written contract.

3rd. Court erred in permitting parole evidence by Plaintiff to contradict written evidence intro-
duced by herself to sustain her own case.

4th. Court erred in rendering judgment for 480, when it should have been for which was con-
trary to evidence.

And for these and other manifest errors, this cause ought to be reversed and remanded.

WILLARD & GOODNOW,
Attorneys for Plaintiff in Error.

HRER W "e

vs.
Minerva Merrell.

William White }

As a general rule, a written contract cannot be varied by parole evidence.  1st Greenleaf, Sec.
275.

It is a presumption, that all terms and conditions of a contract, are merged in the written agree-
ment. Lane vs. Thorp, 8rd Scammon 575. Matters collateral to a contract may be proven by pa-
role but not to change terms of written contract. Lane vs. Thorp, 3rd Scammon 573,

A simple receipt for money received, is only prima facia evidence of payment may be contradic-
ted and explained, but if it contains contract to perform some other act it is not surceptible of ex-
planation by parole evidence. 1st Greenleaf, Sec. 305,
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