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FELIX MALINSKI, impleaded with
WILLIAM WESTERMAN, Appellant,

V 8e

EMIL BLOCEK, and others,

Page 1 of Record.

Page
Page
Page

R

Page

Page 13.

Page 14.

Page 15,

Page 16.

Page 17.

[ Pleas of the November Term of the Supreme

ASSUMPSIT. ‘ Court of the State of Illinois, in the year

Appeal from

———— e e

J
A
of our Lord One Thousand Eioht Hun-
ALEXANDER COUNTY. =

Appellees. ) dred and Fifty-seven.

The above entitled cause was instituted by the Appellees against the Appellant, impleaded
with one William Westerman, prior to the October Term of the Court of Common Pleas of the City
of Cairo, A. D. 1856, and was (ried before Isham N, Haynie, Judge of said Court, and a jury,
at the January Term of said Court, A. D. 1857,

The Declaration was in Assumpsit for *“ goods, wares and merchandize,” to which the defen-
dant, Felix Malinski, pleaded the general issue, and filed notice of set off, and on which issue was
joined. There was no service on William Westerman, and his appearance was not entered.

Upon said trial, the plaintiffs introduced as evidence the Depositions of Jacob Levi, taken at Cin-
cinnati, Ohio, who testified as follows, as therein appeared: * That he has known the plaintiffs for
about four years, but does not know defendants. He is now, and was in the months of February
and March, 1856, book-keeper for plaintiffs.  On the 14th of February, 1856, plaintiff shipped, per
Adams’ Express, to Malinski & Westerman, Cairo. llinois, agreeably to the instructions of the firm,
sundry goods, in value, $69 32-100, inciuding 25c. for drayage. The receipt of the goods was
acknowledged, and a payment thereon made by Malineki & Westerman., Witness annexes, marked
‘A the letter acknowledging the receipt of the goods. On Mareh 12th and 18th, 1856, plain-
tiff shipped to same address, two bills of merchandize, amounting to %219 70-100. They were
shipped on the order of one of the firm of Malinski & Westerman. Witness annexes, marked
“ B, the letter ordering the goods; and also, marked “ C,” a bill of said goods. The
value of each article is correctly stated in said bill; the whole amount now due plaintiff
by defendants is $220 77-100. Witness sees all business letters mailed to E. Block & Bro’s.
They had ro knowledge or notice of any change or dissolution of the firm of Malinski &
Westerman,  The firm of E. Block & Bro’s., consists of Emil Block, Julius Block and
Leopold Block.  Plaintiffs formerly sold leather in Cairo only to B. Disch. He sold out to
Malinski & Westerman; and with Disch’s successors, plaintiff transacted their business. Witness
attended to the book-keeping and making out the bills of lading after the goods were sold. He did
not receive all orders for goods. Some were sent in German letters, which he cannot read, bul all
letters came into his possession. Many orders for goods” were given without his knowledge in the
places where the parties reside. He generally made out the bills of lading and dray tickets. Prior
to making the bills of lading, he ¢xamined the marks of the packages, and from them made out his
bills of lading. Goods could be marked, but not shipped, without his knowledge. He had the
means of learning the marks on the goods shipped by referring to the bills of lading. He did not
sell the bill of goods marked *“ C.”" Said goods were shipped on the strength of the letter marked
«B.” No order was specially given as to the shipment. Witress annexes, marked << D,” the
first order for goods from Malinski & Westerman. The shipment of March 12th, was on the “Mem-
phis;” that of March 18th, was on the ‘* Glendale” He only knows the writing of the defendants

by the letters above referred to,



Page 18,

Page 18.

Page 19.

Pace 24,

Page 28,

The plaintifs then introduced as evidence the letter marked © A," and referred to in the fore-
guing Depositions, and which was in the words and figures following, to-wit :

““Carro, the 25th of February, 1856,
«“Myr. E. Brock & Bgo - &
My, K. Brook & Broroens:

“ We, the undersigned, acknowledge doth we received the leather consigned
“to us at Cairo; and I send you the amount of Sixty-nine Dollars by the Adams Express. And
we are very thankful that you complied with our request,
¢ Catro, the 25th of February, 1856.
(Signed, ) “I. MALINSKI, W. WESTERMAN »
The plaintiffs then called Henry To Aspern as a witness, and he was sworn well and truly to
interpret between the parties in the ease. Whereupon he interpreted into English the letter re-
ferred to in the foregoing Depositions as exhibit “ B,”” as follows, to-wit:
¢ Camno, Irurwors, the 28th February, 1856.
“Ithank you kindly that you sent it after our letler what we ordered. And now I beg vou
** that you will send me two dozen French Calf Skins from the best, one dozen French Kip leather

3

and two rolls of soleleather with a Steam Boat.  We would have sent for move the last time but

"4t is too expenseful by rail road and one dozen topping skins, two dozen of lining and one meas-

*“ ure band and two rolls of strip bands. SBeud it as soon as possible.
(Signed,) W, WESTERMAN-—Cairoe lihnots.”
Witness next interpreted the letter referred to in the following Depositions as exlubit ** D, as
follews, tu-wit :

; * The 10th February, 1856,
© My Dear Fricnd Emin Buoes & Co.”

* You may have the kindness to send us two rolls sole leather,
“one roll from one bundred w one hundred and sixteen pounds and onc other roll from cne hun-
‘“ dred to one hundred and eightecn pounds good tailor by Adams Express. And twelve papers
** heel naiis for fifty cents worth gum and iwo gailons 5 and 1-8th pegs und one scit patent peg
“awls used for 5 18 pegsone pair of lasts for Kip boots number nine. And please send me a
“ Jetter with an account in it.  Write in German so we can read it and let us know if we shall send
““ the money or if you are coming down yourself it makes no difference to us the money is ready
“forit. In the close of my letter and to you dear fricnds.

{Signed.) «MALINSKI & W. WESTERMAN,
F «« Cartro, ILLiNois.”

To the interpretation of said letters marked B and © D,” the defendant by his counsel then
and there objected.  But the objection was over-ruled, defendant excepted, and they were read to
the jury as aforesaid.

The foregoing was all the testimony introduced by the plaintiffs.  The defendants wmtroduced no
cvidence.

The Court then instrucied the jury for said plaintiffs as follows :

Ist. “If the jury should find from the cvidence that both or either one of the defendants ordered
“¢ the goods specified in the plaintiffs’ account, and ordered them to be shipped or sent to Cairo, and

“ the plaintifis, pursuant to such request, did ship said goods (o the defendants, then the jury must



Soca9]

Poge 29,

Page 29.

‘e

allow the plaintiffs’ account, dedueting therefrom such credits as the plaintifis have by their account 3

admitted, or has been proven by defendants to have been paid by them on the nccount sued on.”’ ;

2d. “ The Court instruets the jury that the fact as to whether the defendants were co-partners is g

* not in issue in this cause, and they cannot inguire into any such fact.”
To the giving of the foregoing instructions, 1st and 2nd, the defendant, by his counsel, then and
there excepted.
The Court then instructed the jury for the said defendant, as follows :
Ist. * The defendant asks the Court to instruct the jury that if they believe, from the evidence,

“ that any portion of the account mentioned in the plaintiffs’ declaration, was not sold to

~““ of Malinski & Westerman, or to one of the firm in the frmname therein charged, the plaintiff

““is not entitled to a verdict therefor.” i

2d. -« That it is incumbent upon tre plaintiffs to show that they sold the goods to ,,the:.ﬁl'm of
++ Malinski & Westerman, as charged in the plaintiffs’ declaration, or to one of said ﬁm§, acting in
¢ the firm name.” i\

Whereupon the cause was submitted. The jury retired, and returned with a verdict for the
plaintiffs, for $220 77-100. The defendant, Malinski, then entered his motiocn for a new trial, and
thereupon the plaintiffs entered a remitéitur for $69 32-100. The Court then over-ruled the motion
for a new trial, and entered judgment for the plaintiffs for the sum of $151 45-100, and costs.

Delendart appealed to this Court; and now assigns the fullowing cause of evror :

Ist.  That the verdict was against the law. - *

2d.  That the verdict was agaiust the law and the evidence. ¥

sd.  That the verdiet w=s against the evidence and the instructions of the Court.

4th.  That the Court erred in refusing Lo grant @ new trial and in rendering judgment. q

5th.  Tha! the Court erred in over-ruling the exceptions of the defendant to the interpretation

of the letters marked “B,” and D, and referred to in the foregoing depositions; and in per-

mitting the same to go lo the jary.

6th. That the Court erred in giving the Ist and 2ad instructions for the plaintiffs.

C. G, SIMON S,
Attorney for Appellant,
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FELIX MALINSKI, impleaded with ] { Pleas of the November Term of the Supreme
WILLIAM WESTERMAN, Appeliant, } sEAUMERI T l Court of the State of Lllinois, in the year
1
8o { Appeal from b :
s l S Lok s of our Lord One Thousand Eight Hun-
EMIL BLOCK, and others, A e ol bide I :
Appeliees. ) L dred and Fifty-seven.
Page 1 of Record. The above entitled cause was instituted by the Appellees against the Appellant, impleaded

with cne William Westerman, prior to the October Term of the Court of Common Pleas of the City
of Cairo, A. D. 1856, and was tried before Isham N. Haynie, Judge of said Court, and a jury,
at the January Term of said Court, A. D. 1857.
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The Declaration was in Assumpsit for *“ goods, wares and merchandize,” to which the defen-

dant, Feiix Malinski, pleaded the general issue, and filed notice of set off, and on which issue was

TR

Page joined. There was no service on William Westerman, and his appearance was not entered.

Page 13. Upon said trial, the plaintiffs introduced as evidence tie Depositions of Jacob Levi, taken at Cin-
cinnati, Ohio, who testified as follows, as therein appeared: *That he has known the plaintiffs for
about four years, but does not know def:ndants. He is now, and wz;s in the months of February
and March, 1856, book-keeper for plaintiffs. On the 14th of February, 1856, plaintiff shipped, per
Adams’ Express, to Malinski & Westerman, Cairo. Illinois, agreeably fo the instructions of the firm,

Page 14. sundry goods, in value, 869 32-100, inciuding 25c. for drayage. The receipt of the goods was
acknowledged, and a payment thereon made by Malinski & Westerman. Witness annexes, marked
“A,” the letter acknowledging the receipt of the goods. On March 12th and 18th, 1856, plain-
tiff shipped to same address, two bills of merchandize, amounting to $219 70-100. They were
shipped on the order of one of the firm of Malinski & Westerman. Witness annexes, marked
“B,” the letler ordering the goods; and also, marked * C,”” a bill of said goods. The

Page 15, value of each article is correctly stated in said bill: the whole amount now due plaintiff
by defendants is $220 77-100. Witness sees all business letters mailed to E. Block & Bro’s.
They had no knowledge or notice of any change or dissolution of the firm of Malinski &
Westerman.  The firm of E. Block & Bro’s., consists of Emil Block, Julius Block and
Leopold Block. Plaintiffs formerly sold leather in Cairo only to B. Disch. He sold out to
Malinski & Westerman; and with Disch’s successors, plaintiff transacted their business. Witness
éttended to the book-keeping and making out the bills of lading aiter the goods were sold. He did
not receive all orders for goods. Some were sent in German letters, which he cannot read, but all
letters came into his possession. Many orders for goods were given without his knowledge in the
places where the parties reside. He generally made out the bills of lading and dray tickets. Prior
to making the bills of Jading, he examined the marks of the packages, and from them made out his

Page 16. bills of lading. Goods could be marked, but not shipped, without his knowledge. He had the
means of learning the marks on *the goods shipped by referring to the bills of lading. He did not
sell the bill of goods marked ** C." Said geods were shipped on the sirength of the letter marked
«B” No order was S};ecially given as to the shipment. Wilness' anncxes, marked ““D,” the

Page 17. first order for goods from Malinski & Westerman. The shipment of March 12th, was on the “Mem-
phis;” that of Mm'({h 18th, was on the *“ Glendale”” He only knows the writing of the defendants

by the letters above referred to.
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Page 19,

Paze 20.

Page 28,

AR T

The plaintiffs then introduced as evidence the lebler marked ¢ A, and referred to in the fore-

going Depositions, and which was in the words and figures following, to-wit :

“Cairo, the 25th of February, 1856,
“Mr. E. Buoex & Brorugers:
“ We, the undersigned, acknowledge doth we received the leather consigned
to us at Caivo; and I send you the amount of Sixty-nine Dollars by the Adams Express. And
we are very thankful that you complied with our request.
¢ Carro, the 25th of February, 1856.
{Signed, ) “F.MALINSKI, W. WESTERMAXN "

The plaintifis then called Henry To Aspern as a witness, and he was ‘sworn well and truly to
interpret between the parties in the case. Whereupon he inlc"px(eted into KEnglish the letter re-
ferred to in the foregoing Depositions as exhibit “ B, as foll(n's,z‘io-wit:

v« Carro, ILL’{NOIS. the 28th February, 1856.

“Lthank you kindly that you sent it after our letter what we ordered. And now 1 beg vou
“ that you will send me two dozen French Calf Skins, from the best, one dozen French Kip leather
“ and two rolls of sole leather with a Steam Boat. We would have sent for move the Jast time but
‘“ it is too expenseful by rail road and one dozen topping skins, two dezen of lining and one meas-
*“ ure band and two rolls of strip bands.  Seud it as soun us pussible.

(Nigned,) “W. WESTERMAN-—Cairo llinois.”

Witness next interpreted the letter referred to in the following Depositions as exhibit D, as

follows, to-wit :

* The 10th February, 18566,
“*My Dear Friend Emin Brocg & Co.”

“ You may have the kindness to send us two rolls sole leather,

one roll from one hundred to one handred and sixteen pounds and onc other roll from cne hun-
*“ dred to one hundred and eighteen pounds good tailor by Adams Express. And twelve papers
‘“ heel nails {or fifty cents worth gum and two gallons 5 and 1-8th pegs and one scit patent peg
“awls used for 5 1-8 pegs one pair of lasts for Kip boots number nine. And please send me a
 Jetter with an account in it.  Write in German so we can read it and let us know if we shall send

““ the money or if you are coming down yourself it makes no difference to us the money is ready

<« forit. In the close of my letter and to you dear friends..

(Sizned.) “MALINSKI & W. WESTERMAN,

*« Carro, ILniNors.”’

To the in‘crpretation of said letters marked ** B and ¢ D,” the defendant by his counsel then
and there objected. But the objcction:ms over-ruled, defendant excepted, and they were read fo
the jury as aforesaid.

The foregoing was all the testimony introduced by the plaintiffs.  The defendants introduced no
evidence.

The Court then instructed the jury for said plaintiffs as follows :

Ist. “If the jury should find from the evidence that both or either one of the defendants ordered
““ the goods specified in the plaintiffs’ account, and ordered them to be shipped or sent to Cairo, and

“ the plaintifis, pursuant to such request, did ship said goods to the defendants, then the jury must




i

allow the plaintiffs’ account, deducting therefrom such credits as the plaintiffs have by their account
3

admitted, or has been proven by defendants to have been paid by them on the account sued on.”
2d. ¢ The Court instruets the jury that the fact as to whether the defendunts were co-partners is
Page 99, “ not in issue in this cause, and they cannot inquire into any such fact.”

To the giving of the foregoing instructions, Ist and 2nd, the defendant, by his counsel, then and

o

there excepted.

The Court then instiucted the jury for the said defendant, as follows :

Page 29. : 15t "Ighe defendant asks the Court to instruct the jury that if they believe, from the evidence,

“ that any portion of the account mentioned in ihe plaintiffs’ declaration, was not sold to the firm
“of Malinski & Westerman, or Lo one of the firm in the firm name therein charged, the plaintiff
** is not entitled 1o a verdict therefor.”

2d. -¢ That it is incumbent upon the plaintiffs to show that they sold the goods to the firm of
¢« Malinski & Westerman, as charged in the p!aimiﬁ'—s’ deciaration, or to one of said ﬁrn‘;!, acting in
“ the firm name.” »

Whereupon the cause was submitted. The jury retired, and returned with a verdict for the

e 2 » plaintiffs, for $220 77-100. The defendant, Malinski, then entered his motion for a new trial, and

new trial, and entered judgment for the plaintiffs for the sum of $151 45-100, and costs.
Defendant appealéd mvt;hls Court; and now assigns the following cause of evror :
; & ‘
Ist. That the verdict was against the law.
2d.  That the verdict was against the law and the evidence.

sl That the verdict w:s against the evidence and the instructions of the Court.

4th. That the Court erred in refusing to grant a new trial and in rendering judgment.

5th. Thal the Court erred in over-ruling the exceptions of the defendant to the interpretation

of the letters maiked “B,” and D, and referred to in the foregoing depositions; and in per-

mitting the same to go (o the jury.

6th. That the Court erred in giving the st and 2nd instructions for the plaintiffs.

C. G.SIMONS,
Attorney for Appellamt,
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