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71641 o7



7 /l
(O//}; 221 /(' I 21 21 //f Ll ‘r'(lx-‘rtc 4 //é/ et
/ ) 7k 4 ? ;
//»- /(,( % /4// "/174 ,/" 2 // /ﬂif?\ ///;((4 {j

R %M .%é;w/m
e Lt // 0 ittt b £, ]

/7

/¢4r/// /// # / ///// s //n// /f'//’7/ i‘

e

N
N \\

A

//// S v i ('// prr ,’;1,/. /4_,/// ,(///;// 7

A, 4 v \
. 4 é //4(/ [z/ B / 4{

7 7

g V4 e
// // /'/(‘(' ,’{»/ /( /// [/'{//-'/ /// (' W //;ﬂ// //1 /,((;/

ﬁ 2424 ('/1; // Vi ,;f///l’t/ y f'/’/( /,#// r«/ﬂ/’/ ;/r(((

latlos poindly ioreraly p,(///,,,,,/ Sy 2o
/,//;«(/ 4//'/ 27 g /:u«// //rr///l///«/ /,/, Z
/7%/4 y ot SR AL /»/,/
Qe K. oA u// /,/ o 7 B R
2t oo »?ufa/, /C ,/p,,// ’; : // /////
VI R R Y 2t
/ Ll by /./,,,/,, = /,W. Ciis /,”7//
,//,, /’/ S e PR SO P e e
/, m /%ru/ ,/f« VA / 9”; /«n///////(f,n,
T /];N/; = /J,%/,,///, e /”/ /«/,,M///

/4
{

4 3 P
LAY C] G2l Ep A

g >

’ gLt /r/( / // 2¢7 / Ba sl b /’f{ f'/////’/f"y’ /Q//ﬂf/
. Y v

V
/ / z///<( // 22 Lervce ['/é//(’x/// / &,-‘4///)24(’
7 : ux(

// /1!//((;:/ /’(//z (‘/r///‘/;( \rff,rr// I// ,,,-/_‘.
/ ,o f“/"(/'/l // a4 /Vf/flf(rf///r/ r;’f(f///l//

Gl Lorl / :""’ Dot e v e o I '/ Ploree Coze?s;
é;// ' / / / {/’4 N a 8
/1(// A7 /,1;4’ ///f///; /(/ /‘ / o "/‘47/1 z A2 /’/ //’/‘%’/ /:{ & e ,//

T

('11 ot /7/5',,4.. v e p.//(r»(’// T /,/// r'/// (r/r;
/ E 7 ’/"\ 5
/71 £ et // Ljfzz et~ Lo Pt ///(’ (‘«t,[{ <);4, /11(41/4////{ ;{/
e / P 4 / W 5 .{/
/(( el /L1 »/ 4/ T A(‘t/ /71:1 (’; &85 /)/‘,,./ L e r:/,/ (2 2% g
VZ /

iwu;ﬂ]



/ —_— P 4 P4
/‘;‘/4.141 a2 // f’<.~/ff///"‘.‘~”/%cr'a /(,:4/ //;{/ v/(/ /"7 Lrw/
. // & v (t,fzawﬂ/u /L/fou /u// & ree //2/(¢¢¢41,t/
/,u f'(/l(z// % ,4(“//>‘ﬂ5-,,¢/m//q/ra,(,a.,‘,.v/é:tm,
tial /m/f; Cal f2 e s o A arinvet molcit &
e /’r;"»’(’,/a(/ — 2V e ,Z//, ;,d/,, 2t (4/'Z'¢//(:?;/
/4{'}«1’ o/ 46,/'//(/»'”(/ il oA : 2 //m o
/4

4 :
$ / /
/i er /' ,/, At /7 vt /// /I(rrl //./ >Z »f Lrra . — |
/ /

/ // s
JlAL 4(/»(/'////‘(11 & «t/»éczf/' ,x/zxwz Zecel /;r'/ et trreds

V‘/A’ '*’-V—;/@M/ e foreree Croet / "«’A:/{ L//’/l/l R
: ,zaul 11(7{// /rz/ ﬂ/«// o //2,'( a{'//f 4//%:;—.2:{/4.}
)44,,. ///4(/ /’(xgk ¢ Sz (,f/ /a "KM// ’.rfu / /
/ 57, é,,,l,z, /,,1/////(,;,,?( //j’ el {;,//
G

/(42¢/’11/ : 4{(;»' -zz 4_}[} //,.,-r/ 7/ L2 es 1(4// /% /

/(M//é t//// ﬁ/f LIV é/?// ,’,‘(1/ ///ft /‘7::(/ /‘ /éz/¢/’/
yonlzt //?z(ﬂ/ ﬂ/{/(«'f“’/ ,()/zf—-;,/o, 214/»" /024///)//:/,7;2/?’ /'1/

2 P S e . g ‘{
?*/11,///7*&///(‘0/ /p Al v?*/,,/rﬂ‘/é')// Z2<- (Z<ﬁ(/’/ téd .

| —

lu Caea /4 .L(‘A<f()/l4ﬂ//')zf’¢¢/&,4a{// 2 "é?w«xﬂ/

A( /,({ /‘2/\ 1/'/ J ‘/)’1"11 fzf, / ///f/ /,4// /‘é/‘»/' '!/r;x
,/v/ /” ) z:/’/ /‘/'/ f/fz«.’/ Z f/ffra1 714//»(//‘1

Bl ot sl

e
/or Y

N 4 J SR =
s, 4 jﬁ 7/:/

/M oy LYY, 8 s e M
— M//f/f;zw; '/,&;a{;

e =
Zﬁ///ﬂ A olee [
v i 1 : S



_ , =
TUNITED STATES OF ANMERICA.

STATE OF WNWEW YORK, z
$85

City ond Conuty of Frw Purk.

By this &

that on this &71/ L —— r/a/ /
ot ., one thowsand ay/t Lundsed and acrly
aelgczites, Edward BISSBH @ %7//777( Georer € and /&

CHew /r)a/ a//zcuz/m/ // e ?01/!7!208 n/{/g O%a/é (/ -
Lo !‘a/r /nuu//7 zzn(/ :zr/iww/m‘/ymﬂnt 0//‘@;’6(/;,

C///a//;ga;;J, ellices u//(—%,{//r)zuf;}/, % / //ez %mh/{”w///‘ fo /c twaed
oz vecorded en /;{e vacd SHrate a//

e S fer b ot
K

and to admencites

ame ) Appenred

//t //£/ ,o/'

X r{"; /,/{;'/,l/ //’

4
iy P
=

./

Qv ¥ fucther Ceetify, Aar & Auow the frersony
Alf/&ﬂf/flz (l/(//l/‘/ﬂ /I[/'/l/‘(,/l///!é’ 14/6/!7}2]7!$(6/ (/1 Al zrerrzenl.

’f/{///(«_/l//o(lﬁl
Jll g“t‘ tmmm) D.” ltﬂf & fave Aeveunto J(t/,un/u/ my name and
/‘/?;' /ye(zz, ﬁzo';zt/ and //4/5///1151/ ///401 wiellen.

{8743~ 2]

f'@{ut’r(/ //6 da@ e llf/It”frZ’!/ /}i({/it

lu//fr/ e, (Y/UZ/ m/u f7(‘L‘/1/{// {/( cuuzmn/ caaleinent, a//c/ ru//mw/a/fzn//o 77t6 t‘/(z/

////m [/' wpes c/nc///{/(/zf/fz: //f’u//z alal

77(//{/’ eade t‘/: dcl&;/ r,n%’fizﬁwér/yﬂwizf, ‘o /r,’ //c’

aéf’zn/ w2y a/’;/wa/auz/

277 xffafa a,
/(7 the L ate // N ///a(/&/ r///( rescaed.

No, 271 Broadway. Corner of Chambers St.
~TTRST FLOOR over * Shoe and Leather Bank,” New York City.

7% of o
Gormcfatoner o



u\.«\vsxx R i A e

g» I,ﬂfﬂ wEs @y ‘s"m\\‘ \.as-‘

: = . A
Ay : ==~ (‘S‘?‘hﬁ‘ﬁ ot

N .
N k3t N s s =
LB k. < VRN ~

. _%ﬁ%\:i«j;n:“x;‘ -Eqagn_q Niaﬁ.awa W G
gt{;\ ?:ZQ '.ﬁs‘:‘, \\\‘ ERTTIe '&‘ . :\,,5\ KV\.@;&?\.,{‘ "“i?‘:‘\" z}é;»“ B,

\‘f\g MY ‘\‘ P :

THd say gue wf s mw' Ll
IVIE O MEM o’ '§

QI/J. L“J'J U D

- N S o
VERA ORI e

22

V) Vit @iy et

; DR ‘““’ﬂ. REICT

D33-3)



/L% R AR AL i o
L. &l 1%




74

e

¥

e [ o1t Z:sz.‘o—’ 'y //p ¢ (////‘/// eKul
d ” :—‘“-’ : ’
: 2 /,/777‘,, vk G—b&((.‘.ﬂ(/i/ /’)/(/;/2/6?/

T
e At —

%z/oo & . o’/// a«z)!,'t et ff,lm g




11

1L

‘L%(/L/u/z“/v FalWPPT W - /,07/{“14\( [/}Yc il (fﬁ/c( e(('@

/Zi »«f f’/ 7&"; -

JOHN C, MARTIN, gt AL
VS. Exrror 10 CLINTON.
RUBEN C. McCORD & Co. ET. AL.

As to the allegations of tittle: These allegations are wholly imynaterial ; an issue taken upon
such does not reach the merits ; the replication to the answer of fower only puts in issue the ma-

" terial allegations of petition. (See record, page 59.)

2d. The Deed of Campbell to John C. Martin, etal, and part of the record, page 65, 66, 67,68
and 69, is, if-the question was material, conclusive, that Power & Mgptin were the owners, and
94, that Martin et al have succeeded to that title, and thirdly that the land described in the bill is
the identical land on which the Mill is situated.

3d. It is submitted that Martin et al, succeeded by the deed and proecedings in the U. 8. district
Court to the entire interest in this land and Mill, which Power & Mgttin may have had, and that
the answer of Power, though sworn to, his interest having before the trial absolutely vested in
Martin et al, became inopperative as a pleading, except so far as Martin et, al. addopted it. And
that Martin et al could not make it their sworn answer, without swearing to it, or to a declara-
tion equivalent to swearing to their answer, and therefore such answer was to Martin et al an an-
swer unsworn to and evidence by one witness only. {ttud/xo‘/ G talace T O

The petition charges that the items in exhibit X, were purchased by Power & Martin, at $1600
October 1859, to be furnished 1e¢01 delivery, as soon as the building should be ready to receive
them, and which time said Powers presented would be in January or February next following.

Record 6 and T—That Power & Mgrtin desired an alteration in the size of the engine, and that
their agent Eversale made the contract (7th January about) with them to be ready for delivery in
two months from that date (Page 7), at an increase of price, $350.

That 21 Jan., 1860. Eversale, Agent, =i}, made a further contract fora doctor at $300 to be
furnished in three months. Also for alteration of Mill irons and machineryf*Which Complainants
agreed to charge usnal rates, which were to be done ready for delivery in two months. And
other mill castings at 7} per I, to be furnished as fast as demanded, and mutually understood
that they would be demanded within four months.

"That the articles were to be paid for when delivered. Avers that all the articles were delivered
to and accepted by Defendant, putin the mill. That each article was delivered in less than two
years from the date of the contract.

THE ANSWER OF POWER.

Admits that Rippy had an agreement to become a pariner of Power & Martin, but never reslly
become such partucr. That they adopted and contracted for the identical machinery in the Rip-
Py memoranduni, seeered 1i1s “plan.” but not his place.

"That he has no recollection of representing that the building would not be ready to receive ma-
chinry before sanuary or February, 1860, belicves Ke did not say it, but admits that the agreement
was to furnish as soon as the house was ready to receive them. *'The time of delivery, was to depend
upon the readiness of building to receive them.”

Denies that Eversale contracted for the enlargemant of the Iingine, and avers that ke done it
himself. :

Denies that the articles were us?in a mill upon the tract described ; or that they were ta be
paid for on delivery ; or putina building on the land described in petition. Admits all the ar-
ticles were 1eceived, and in less time than two years— but defosg that any time was fixed upon:

1. It is necessary only te prove the contract in substance as alleged.

A feesd . . R ot sl .

I'he eriozs aamits the purchase of the identical articies in exhibit X. Admits the contract of
larger Engine, (whether purchased by agent or himself it is his contract) the price is admitted,
and the time of delivery made certain by limiting it to the time the building was ready to receive
them, and which the answer also admits. The answer farther admits that the material was de-
livered and accepted.

The allegations in the bill of delivery in two months is shown to be based upon the time of

7 completion of the building. (Record p. 7.)

And it is contended that the fime of delivery, is in a contract to furnish material, sufficiently
certain which is fixed to depend upon the time of the erection of the building, and a mutual un-
derstanding exists as to when that will occur ; to-wit, about two months.

The averment that the material was to be paid for on delivery, is sustained by proof that no
time was agreed upon in the contract for credit. The admission that Power makes in his an-
swer that he bought the indentical items in exhibit X ; and adopted his plans and the prices,
and the evidence of Eversale is explicit. 24 Ill. 110. The identity of the Mill and land is suf-
ficiently established. 28 T, 457,






& WPYEME ©ORLE. A
STATE OF ILLINOIS. ;|
FIRST GRAND DIVISION. JOHN C. MARTIN, JOHN W. GRAY-

SON, and WILLIAM H. BENTON,]
impleaded, &c. ¢

Vs,
RUEBEN C. McCORD, £t ar. J e
This was a bill in Chancery to enforce a Mechanics Lien, filed by McCord & Co:, against Power and Morton; &7, —
on the 24th of July, A,D. 1860, in the Clinton Circuit Court, It alleges that Lorenze P, Sanger, on the first of
February, 1858, owned the premises in question, and cn that day conveyed an undivided one-fourth thereof to Fielder
Power, and on the same day gave a power of attorney to Power to sell and dispose of the other three-fourths; and on
,:h.e 16th of June, 1859, Sanger conveyed said three-fourths to John Brown astrustee for Sanger, Camp & Co., who con-
stituted Power his attorney in fact to sell said three-fcurths of said land. And on the same day Power under said
authority agreed to convey to Wm. Mortcn, one undivided half of said premises for a consideration paid; and on
the same day Brown as trustee agreed to convey to Powers for a consideration paid one-fourth of said land, That

ERROR TO CLINTON.

5. Power and Morten on the 1st of September, 1859, commenced the erection thereon of a steam flouring mill. That
} after sundry arrangements with complainams, George H. Eversal, agent for Power & Morton, on the 7th of Janu-
7 ary, 1860, agreed with ccmplainants for an engine and appendages, articles mentioned in exhibit X, ‘“fo be furnished

ready for delivery within the space of two menths Jremthai dafe” for §19£0; and onthe 21st of January 1860, Eversal
23 agent for Power & Morton, purchased a doctor for 300, to be furnished in three months, also contracted with

8. complainants to alter mill irons and machinery which should be sent to complainants at, the “usual rafes” to be per-
formed within “fwo months from that dafe.,” Also a further contract was made at the same time that castings and
mill machinery were to be turnished by said complainants for said mill at 7 1-2 cents per lb., ““fo be ready for delivery
within four months.”” That said articles were to be used as contracted fer, on said land, and to be paid for on deliv-
ery; and were delivered between October 5th, 1059 and May 31st 18€0, as per date of items in account, and were
used in said mill, &c. The bill makes all persons suprosed to have a legal title to said land parties and others sup-
posed to have mechanics’ lieps, and praysa degree estallishing complainants’ lien and a sale, &c. The amended bill
is in the record as per pages 1 to 14 and 51 and 52,

82, Power in his answer on oath admits that Sanger owned said land, Lut denies Sanger conveyed 1-4th to Powers,
53. and denies that the other conveyances, &c., cover this land. Admits Power and Morton erected said mill and that
56. Power contracted with cemplainauts for said engine and machicery, says no time was fixed when complainants were

to commence the delivery thereof, Lut that was 1o depend upon the readiness of the house to receive the same, Denies
that Eversal was authorized to maie the contruct, and alleges that Power in person made said contract for a larger
engine for $1950. Admits the charges as to mill alterations, Lut aenies the same worth at the usual rates $105. De-
pies the articles were 1o te paid for wl en delivered, tut a credit was tobe given, and denies tkat the articles by the
contract were to be used ina mill on this tract of land.  Admits the delivery of the articles, but denies that any time

58. was fixed in which the delivery was to Le comjletcd, Alleges that jayment was to be made at intervals after de-
59. livery within one year fiom thetime the delivery was completed. To this answer ccrplainants filed a replication.

Sundry others impleaded, efaiming also weclanics’ lieps, o which answers by Power and Morton were filed. See
64, record pages 43 1o 46 ard £8 to €4. To which several answers there was a replicstion, On the 6th of

65, August, 1662, John C. Martin, John W. Grayson and Wiiliam H. Benton, filed their petition to be made parties, and
alleged that by judicial proceedings in the Uniwd States Circuit Court for the Southern Distyict of the State of Illi-

67, uois, they had acquired the title of saiz Puwer & Morton to said land and asked to be allowed 10 adopt the answer
68, of said Powers 1o said bill and Lills ¢f interpleaders: which apphcaton was allewed and complainants filed to said pe-
82, {ilion ‘a replication admitting said petition to be true but claiming their Len,

““On the 8th of August, 1862, a jury was sworn in the case of complaicants ard found as follows: “We, the jury
€3. find for the plaint.ffs the sum of $8218-5%;" nkercupen plaintiffs remitied $52-52. A motion for a new trial was

o;{?fri:i;led, and a lien estabhished for comy lainavts on said land for $3165-33 and costs, and the case continued. On

1he 1 1th of March, 1863 an order was mide by smd Court in taid case, that if said sum was not paid in ninety days
96. a'special execution issue to the Sheriff of caid county, to sell and couvey said premises to the purchaser or purchasers.

““ A bill of exceptions discloses all the evidence as tollows:  Zopher Case testified that Power & Morton commenced

erecting the mill in question in the fall of 1859, on the ground described in complainant’s bill which witness measured

and wrote part of the description in said bill, G. H, Eversoll testified that he is a Master Mull Wright and came
85 to Carlyle in Decamber 1869, and was employed by Power & Morton on said mill. Witness was authorized by

them to go to St. Lonis in the forepart of January 1860, ard to contract with plaintiffs for said engine, d&c., which

witness did for §1950; also for a doctor at §300; also for the repairs of old machinery, which witness did at 7§ cents

per pound, which contracts Power & Morton ratified and approved. There was no time named for the payinent of

them. They were to be furnished as soon as necded, except the Doctor, which witness thinks was to be furnished in

thiree months, The articles were for the mill of 'ower and Morton & Co. at Carlyle and so referred to in the con-

tract, but no discription of the lot was stated, When witness first came to Carlyle the mill was up and enclosed.
87. Witness identified the engine and items of $1950 and Doctor. They were to be ready when needed,

" "Wiiness also exammed exhibit A which Power and Morton admitted and asked witness to examine the prices of

articles. Witness testified that the piices charged were rcasonable ard fair for such articles, They were received

as fast as needed and all put in the wmill before June 20, 1£60. oI T ‘

_ Case (recalled) tesufied that Power and Morton were not et the time connected with the building of any other mill.

This was all the material evidence.

It iz now assigned for error: ‘
1st. The Comt below erred in overruling the motion for a new trial.
9nd. In ordering a sale of the premses without disposing of the other supposed liens.
3d. In seeking to trarsfer the utle of all the parties ito said suit.
4th, In givirg =o short a lime as enly ninety €ays to redeem and rendering the decree in manner and form as made.

: BRIEF. .
Variances.—The case and contract as alleged must be proved. 21 Ilis. R, 625, 23 1d, 646, 2 Scam, R, 216, 13 Ills.
R. 386, 1 Gilm. R, 425, 5 1d. 499, 4 Id. 566,

Bill alleges that the equitable title of the premises was in Power and Morton. This is denied in the answer and is
not proved. The bill alleges McCord & Co. agreed to furnish the engine and appendages within two months from
date of contract. Thisis denied in the answer and Eversoll swears that it was to be furnished when needed.

Bill alleges that mill irons were by contract 1o be altered at usual rates within two months,—Eversoll swears no
time was fixed and 74 cents per pound was to be paid.

Bill alleges that the castings and machinery were to be furnished within four months after demand. Eversoll swears
they were to be furnished, when needed. :

2. The answer of Powers denying the title and centracts as alleged could not be overcome by one witness alone as to
these points, 1 Gilm. R. 434, 24 llls. R. 24,

3. Itis apparent from the proof that it was no part of the contract for the materials, that the same should be put on this
particular tract of land, and therefore there can be no lien on the same. 24 llls, R, 632, 25 1d, 349.

4, All the points in controversey by the bill and the answer of Powers should have been submitted to the jury and passed
upon by them; whereas they only found the amound due complainants and failed co find upon the other essen-
tial points in controversey by the pleadings to entille complainants to a lien. 13 Ill. R. 532, 533.

5. ‘:The Time (90 days) given to redeem by payment of so large 4 sum of money to wit §$3165 33-100 was wholly in
: adequate, and for that reason the decree should be reversed. 27 Ills. R, 601.
LErig - UNDERWOOD & NOETLING,

Atuty’s, for pliffs, in error.
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JOHN C. MARTIN, er AL
VS. Error T0o CLINTON,

RUBEN C. McCORD & Co. T. AL.

1 As to the allegations of tittle: These allegations are wholly igymaterial ; an issue taken upon
such does not reach the merits ; the replication to the answer o zgvser‘o‘nly puts in issue the ma-
terial allegations of petition. (See record, page 59.) '

9d. The Deed of Campbell to John C. Martin, et al, and part of the record, page 65, 66, 67,68
and 69, is, if the question was material, conclusive, that Power & Merrtin were the owners, and
9d, that Martin et al have succeeded to that title, and thirdly that the land described in the bill is
the identical land on which the Mill is situated.

3d. Tt is submitted that Martin et al, succeeded by the deed and proecedings in the U. 8. distuict
Court to the entire interest in this land and Mill, which Power & Mgrtin may have had, and that
the answer of Power, though sworn to, his interest having before the trial absolutely vested in
Martin et al, became inopperative as a pleading, except so far as Martin et, al. addopted it. And
that Martin et al could not make it their sworn answer, without swearing to it, or to a declara-
tion equivalent to swearing to their answer, and therefore such answer was to Martin et al an an-
swer unsworn to and evidence by one witness only.£« o (Tt s €,

1I The petition charges that the items in exhibit X, were purchased by Power & Martin, at $1600
October 1859, to be furnished ready for delivery, as soon as the building should be ready to receive
them, and which time said Powers presented would be in January or February next following.

6 Record 6 and T—That Power & Mgnrtin desired an alteration in the size of the engine, and that

7 their agent Eversale made the contract (7th January about) with them to be ready for delivery in
two months from that date (Page 7), at an increase of price, $350.

That 21 Jan., 1860. Eversale, Agent, WcZepasl, made a further contract fora doctor at $300 to be
{urnished in three months. Also for alteration of Mill irons and machiuery, which Complainants
agreed to charge usual rates, which were to be done ready for delivery in two months. And

8 other mill castings at T} per I, to be furnished as fast as demanded, and mutually understood
that they would be demanded within four months.

9 That the articles were to be paid for when delivered. Avers that all the articles were delivered
to and accepted by Defendant, put in the mill. That each article was delivered in less than two
years from the date of the contract.

THE ANSWER OF POWER.

85 Admits that Rippy had an agreement to become a patiner of Power & Martin, but never reslly
become such partner. That they adopted and contracted for the identical machinery in the Rip-

56 py memorandum, assured his “plan.”’ but not his place.

That he has no recolleciion of representing that the building would not be ready to receive ma-
chinry before sanuary or February, 1860, believes he did not say it, but admits that the agreement

56 was fo furnish as soon as the house was ready to receive them. *The time of delivery, was to depend

56-7 upon the readiness of building to receive them.”

57 Denies that Kversale contracted for the enlargemant of the Engine, and avers that ke done 1t
himself.

Denies that the articles were use in a mill npon the tract described ; or that they were to be
paid for on delivery ; or put in a building on the land described in petition. Admits all the ar-
ticles were received, and in less time than two years— but demurs that any time was fixed npon-

11 1. It is necessary only to prove the contract in substance as alleged.

"The Getass admits the purchase of the identical articies in exhibit X. Admits the contract of
larger Engine, (whether purchased by agent or himself it is his contract) the price is admitted,
and the time of delivery made certain by limiting it to the time the building was ready to receive
them, and which the answer also admits. The answer further admits that the material was de-
livered and accepted.

The allegations in the bill of delivery in two months is shown to be based upon the time of

7 cowpletion of the building. {Record p. 7.)

And it is contended that the fime of delivery, is in a contract to furnish material, sufficiently
certain which is fixed to depend upon the time of the erection of the building, and a mutual un-
derstanding exists as to when that will occur ; to-wit, about two months,

The averment that the material was to be paid for on delivery, is sustained by proof that no
time was agreed upon in the contract for credit. The admission that Power makes in his an-
swer that he bought the indentical items in exhibit X ; and adopted his plans and the prices,
and the evidence of Eversale is explicit. 24 I1l. 110, The identity of the Mill and land is suf-
ficiently established. 28 111 457.
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and denies that the other conveyances; &e., cover this land.,  Admits Power and Morton erected said mill and that
Power contraeted with ccmplainants for said engine ni.d machirery, says no time was fixed when complainants were
to commence the delivery thereof, Lut that was 1o depend upon the readiness of the house to receive the same. Denies
tha: Eversal was authoiized to make the contract, ard alleges that Power in person made said contract for a larger
engine for $1950. Admits the charges as to null alierations, Lut denies the same worth at the usual rates $105. De-
nies the articles were to te paid for wlen dehvered, Lut acredit was 1o be given, and denies that the articles by the
contract were to be used ina mill on this tract of land.  Admits the delivery of the articles, but denies that any time
was fixed in which the delivery was to le comjleted.  Alleges that payment was te be nade at intervals sfier de-
livery within one year from the time the delivery was completed,  To'this answer ccmplainants filed a replication.
Sundry others impleaded, claiming al:o mechanics’ liens, to which answers by Power and Morton were filed. See
record pages 43 10 46 and £8 v €4, To which several answers there was’a replication, On' the ‘6ih of
August, 1862, John C. Martin, John W. Grayson and Wiiliam H. Benton, filed their petition 1o be made parties, and
alleged that by judicial prceeedings in the United States Circuit Court for the Southern District of the State of Illi-
nois, they had acquired the utle of saiz Puwer & Morton to said land and asked to be allowed to adopt the answer
of suid Powers to said bill and Lills ¢f interpleaders; which apphecaton was allewed and complainants filed to said pe-
tition a replication admitting said petition to be true but clainnng their hen,

On the 8th of August, 1862, a jury was sworn i the case of complairants ard found as follows: “We, the jury
find for the plaint ffs the sum of $3218.5%;" whercupen plaintiffls remitied $52-52. A motion for a new trial was
overruled, and a lien established for comylainaris on said land for $3165.33 and costs, and the case continued, On
the 11th of March, 1863 an order was mide by sand Court in taid case, that if said sum was not paid in ninety days
a special execution issue to the Sherifl of sa1d county, 10 sell and convey said premises to the purchaser or purchasers.

A bill of exceptions discloses all the evidence as follows: Zopher Case testified that Power & Morton commenced
erecting the mill in question in the fall of 1859, on the ground described in complainant’s bill which witness measured
and wrote part of the description in said bill. G. H, Eversoll testified that he is 2 Master Mill Wright and came
to Carlyle in Deccmber 1889, and was eniployed by Power & Morion on said mill. Witness was authorized by
them to go to St. Louis in the forepart of Jaruary 1860, avd to contract with plaintiffs for said engine, &ec., which
witness did for $1950; also for a docior at §300; also for the repairs of old machinery, which witness did at 74 cents
per pound, which contracts Power & Morton ratified and approved. There was no time named for the payment of
them, They were to be furnished as soon as needed, except the Doctor, which witness thinks was to be furnished in
three months, The articles were for the mill of I'ower and Morton & Co. at Carlyle and so referred to in the con-
tract, Lut no discription of the lot was stated, When witness first came to Carlyle the mill was up and enclosed.
Witness identified the engine and items of $1950 and Doclor. They were to be ready when needed,

Witness aiso examimed exhibit- A which Power and Morton admitted and asked witness to examine the prices of
articles.  Witness testified that the prices charged were rcasonalle ard fair for such articles, They were received
as fast as needed and all put in the will before June 20, 1€60,

. Case (recalled) tesufied that Power and Morion were not et the time connected with the building of any other mill.
This was all the material evidence, !

It is now assigned for error:

1st. The Court below erred 1 overruling the motion for a new trial,

2nd. In ordering a sale of the prennses without disposing of the other suppozed liens,

3d. In seeking to traisfer the utle of all the parties to said suit. e

4th, In givirg so short a time as cniy ninety €ays to redeem and rendering the decree in manner and form as made,
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BRIEF,
Variances.—The case and contract as alleged must be proved. 21 Ills. R, 625, 23 Id, 646, 2 Scam, R.216, 13 Ills.
R. 386, 1 Gilm. R, 425, 5 1d. 499, 4 Id. 566.

Bill alleges that the equitable title of the premises was in Power and Morton. This is denied in the answer and is
not proved. The bill alleges McCord & Co. agreed to furnish the engine and apperdages within two months from
date of contract, Thisis denied in the answer and Eversoll swears that it was to be furnished when needed.

Bill alleges that mill irons were by contract 1o be altered at usval rates within two months,—Eversoll swears no
time wasfixed and 74 cents per pound was to be paid.

Bill alleges that the castings and machinery were to be furnished within four months after demand, Eversoll swears
they were to be furnished, when needed.

The answer of Powers denying the title and centracts as alleged could not be overcome by one witness alone as to
these points. 1 Gilm, R. 434, 24 llls. R. 24, ' ;

Tt is apparent from the proof that it was no part of the contract for the materials, that the same should be put on this
particular tract of land, and therefore there can be no lien on the same. 24 Ills, R, 532, 25 Id. 349,

All the points in controversey by the bill and the answer of Powers should have been submitted to the jury and passed
upon by them; whereas they only found the amound due complainants and failed (o find upon the other essen-
tial points in controversey by the pleadings to entile complainants to a lien, 13 Ill. R, 532, 533,

The Time (90 days) given to redeem . by payment of so large a sum of money to wit $3165 33-100 was wholly in
adequate, and for that reacon the decree should be reversed. 27 llls, R, 601,
UNDERWOOD & NOETLING,
Auy’s, for pliffs, in error,
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JOHN C. MARTIN, et AL
VS, Egrror 1o CrLiNTON.
RUBEN C. McCORD & Co. Et. AL
1 As to the allegations of tittle: These sallegations are wholly im aterial ; an issue taken upon

such does not reach the merits ; the replication to the answer of Fower only puts in issue the ma-
terial allegations of petition. (See record, page 59.) :

92d. The Deed of Campbell to John C. Martin, et al, and part of the record, page 65, 66, 67,68
and 69, is, if the question was matevial, conclusive, that Power & Magrtin were the owners, and
2d, that Martin et al have succceded to that title, and thirdly that the land described in the bill is
the identical land on which the Mill is situated.

3d4. Tt is submitted that Martin et al, succeeded by the deed and proecedings in the U. 8. district
Court to the entire intevest in this land and Mill, which Power & Martin may have had, and that
the answer of Power, though sworn to, his‘i‘n;grest having before the trial absolutely vested in
Martin et al, became inopperative as a plegafﬁé, except so far as Martin et. al. addopted it. And
that Martin et al conld not make it their sworn answer, without swearing to it, or to a declara-
tion equivalent to swearing to their answer, and therefore such answer was to Martin et al an an-
swer unsworn to and evidence by one witness onlyw,uﬁ'ﬂ' el O,

11 The petition charges that the items in exhibit X, were purchased by Power & Mariin, at $1600
October 1859, to be furnished ready for deliveiy, as soon as the building should be ready to receive
them, and which time said Powers presented woald be in January or February next following.

6 Record 6 and T—That Power & Mgrtgn desived an alteration in the size of the engine, and that

7 their agent Eversale made the contract (7th January about) with them to be ready for delivery in
two months from that date (Page 7), at an increase of price, $350.

That 21 Jan., 1860. Eversale, Agent. smdepmd, made a further contract fora doctor at $300 to be
{urnished in three months. Also for alteration of Mill irons and machinery, which Complainants
agreed to charge usnal rates, which were to be done ready for delivery in two months. And

8 other mill castings at 7} pev th, to be farnished as fast as demanded, and mutnally understood
that they would be demanded within four months.

9 That the articles were to be paid for when delivered. Avers that all the articles were delivered
to and accepted by Defendant, putin lh&m”l. That each article was delivered in less than two
yeavs from the date of the contract. 3

THE ANSWER OF POWER.

55 Admits that Rippy had an agreement to become a pariner of Power & Martin, but never reslly
become such partner. That they adopted and contracted for the identical machinery in the Rip-

56 py memorandum, assured his “plan.’’ but not his place.

That he has no recollection of representing that the building would not be ready to receive ma-
chinry before danuary or February, 1860, believes he did not say it, but edmits that the agreement

56 was to furnish as soon as the house was ready lo receive them. «I'he time of delivery, was to depend
56-7 upon the readiness of building to receive them.”

57 Denies that Eversale contracted for the enlargemant of the Engine, and avers that ke done i
himself,

Denies that the articles were use in a mill upon the tract described ; or that they were to be
paid for on delivery ; or putina building on the land described in petition. Admits all the ar-
ticles were received, and in less tim@lan two years— but demurs that any time was fixed upon:

11l 1. It is necessary oniy to prove the coutract in substance as alleged.

The esess $amits the purchase of the identical articies in exhibit X. Admits the contract of
larger Engine, (whether purchased by agent or himself it is his contract) the price is admitted,
and the time of delivery made certain by limiting it to the time the building was ready to receive
them, and which the answer also admits. The answer further admits that the material was de-
livered and accepted.

The allegations in the bill of delivery in two months is shown to be based upon the time of

7 completion of the building. (Record p. 7.}

And it is contended that the time of delivery, is in a contract to furnish material, sufficiently
certain which is fixed to depend upon the time of the erection of the building, and a mutusal un-
derstanding exists as to when that will occur ; to-wit, about two months.

The averment that the material was to be paid for on delivery, is sustained by proof that no
timetvas agreed npon in the contract for credit. The admission that Power makes in his an-
swer that he bought the indentical items in exhibit X ; and adopted his plans and the prices,
and the evidence of Eversale is explicit. 24 Ill. 110, The identity of the Mill and land is suf-

ficiently established. 28 111, 457,
J - ' 79 :
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JOHN C. MARTIN, er AL.

Vs, Egrror To CLINTON.
RUBEN C. McCORD & Co. ET. AL.
I As to the allegations of tittle: These allegations are wholly immaterial ; an issue taken upon

such does not reach the merits ; the replication to the answer oﬁ%wer only puts in issue the ma-
terial allegations of petition. (See record, page 59.)

2d. The Deed of Campbell to John C. Martin, et al, and part of the record, page 65, 66, 67, 68
and 69, is, if the question was material, conclusive, that Power & Martin were the owners, and
2d, that Martin et al have succeeded to that title, and thirdly that the land described in the bill is
the identical land on which the Mill is situated.

3d. It is submitted that Martin et al, succeeded by the deed and proeeedings in the U. 8. district
Court to the entire interest in this land and Mill, which Power & Mgrtin may have had, and that
the answer of Power, thongh sworn to, his interest having before the trial absolutely vested in
Martin et al, became inopperative as a pleading, except so far as Martin et, al. addopted it. And
that Martin et al could not make it their sworn answer, without swearing to it, or to a declara-
tion equivalent to swearing to their answer, and therefore such answer was to Martin et al an an-
swer unsworn to and evidence by one witness only.la%ﬁ_u‘;{n E ti g o A~

11 "The petition charges that the items in exhibit X, were purchased by Power & Martin, at $1600.
October 1859, to be furnished ready for delivery, as soon as the building should be ready to receive
them, and which time said Powers presented would be in January or February next following.

6 Record 6 and 7—That Power & Martin desired an alteration in the size of the engine, and that

7 their agent Fversale made the contract (7th January about) with them to be ready for delivery in
two wonths from that date (Page 7), at an increase of price, $350.

That 21 Jan., 1860. Eversale, Agent, +w=2psil, made a further contract for a doctor at $300 to be
furnished in three months, Also for alteration of Mill irons and machinery, which Complainants
agreed to charge nsunal rates, which were to be done ready for delivery in two months. And

8 other mill castings at 74 per Ib, to be furnished as fast as demanded, and mutually understood
that they would be demanded within four months.

That the articles were to be paid for when delivered. Avers that all the articles were deliverad
to and accepted by Defendant, putin the mill. That each article was delivered in less than twa

H=]

years from the date of the contract.
THE ANSWER OF POWER.
55 Admits that Rippy had an agreement to become a pariner of Power & Martin, but never reslly
- become such partner. That they adopted and contracted for the identical machinery in the Rip-
py memorandum, assured his “‘plan.’” bat not his place.
That he has no recolleciion of representing that the building would not be ready to receive ma-
chinry before sanuary or February, 1860, believes he did not say it, but admits that the agreement
56 was to furnish as soon as the house was ready to receive them. **The time of delivery, was to depend

v

56-7 upon the readiness of bunilding to receive them.”

o
=2

57 Denies that Eversale contracted for the enlargement of the Engine, and avers that ke done it
himself.
Denies that the articles were use in a mill upon the tract described ; or that they were to be
paid for on delivery ; or putina building on the land described in petition. Admits all the ar-
. ticles were 1eceived, and in less time than two years— but demurs that any time was fixed upon-
1T, 1. Tt is necessary only to prove the contract in substance as alleged.

'l‘hglmﬁts the purchase of the identical articies in exhibit X. Admits the contract of
larger Engine, (whether purchased by agent or himself it is his contract) the price is admitted,
and the time of delivery made certain by limiting it to the time the building was ready to receive
them, and which the answer also admits. "The answer further admits that the material was de~
livered and accepted.

The allegations in the bill of delivery in two months is shown to be based upon the time of

7 completion of the building. (Record p. 7.}

' And it is contended that the fime of delivery, is in a contract to furnish material, sufficiently
certain which is fixed to depend upon the time of the erection of the building, and a mutual un-
derstanding exists as to when that will occur ; to-wit, about two months.

The averment that the material was to be paid for on delivery, is sustained by proof that no
time was agreed upon in the contract for credit. The admission that Power makes in his an-
swer that he bought the indentical items in exhibit X ; and adopted his plans and the prices,
and the evidence of Eversale is explicit. 24 Ill. 110. The identity of the Mill and land is suf-
ficiently established. 28111, 457,
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SUPREME COURT,
First Grand Division,

State of Ilinois, }Ss

The Pegple of the State of Illinois,
To the Sheryff of ApdtZe-Z oz County.

Beeause, I the vecord and /wwe%}fyd, and also vn the tends-
/z'm; 0//) e /'zm/?mem" 0/79 @ /éa whick was cn % %éa&af/ %mz/ o/
éZé/{/{Z‘z/\./» awnz{y, %ﬂ/éw the i /?4 Vs /&Zﬁ% Zfez‘weeﬁ/‘,,_,,,_w,__,
i i // i /&/am/z//mm/ /14&5
AL T iey fotlire B ooyt YT S an oo
; ////Z//é(:;!{c/é /éstfz;/éz /Siﬁ/k e ol LN - P
/

S 5 i il o ,c/,//’/é)m/cm@ > 15 sacd hat man-
/edé) crtor hath enlervencd to e 4)2/%227/ 0// saed, /f/%té;%{aéuﬁ,gék
’/’//,,., & A / Y /

e ;l///(/{ézi%m._‘AA/&Q{;ZEL‘,+._e(_/z(7¢/<<:’<¢¢¢gg Lo < as we
are’ zé?/mm/;? /f /2_?’//;(,,”[077%/4472{ L Zeaaézg and /zwawczé}z o o// cohboich
Jazé/ /zm;y/mmz/g, we fave canded lo fo /Zéwff/o (nlo  0wid (3/(7“/3zgmg/
Courts of ther Slate of Mlences, at Mount Vernon, lofoie the justhies

//é?«w/,/ lo coveel the crices i e dame, tn die foruy and manncr, ac-

/vﬁ/ﬁy /o /Zém,- /%57?/;136 we command you, that ‘/y faaa/ aﬂf/ //zw/z/za/ men

7

0/}&5&79 county, o %sz)’ notiee lo the dﬂl%‘,/_iéi;_//_(;;;(‘/!,:;,;/’i:cf:_[;;k_‘ €2

-

P ) % . % P N
= Z

Hhat et vror do and ofofeeai /c//am the /'zm/z'afd 0/ owt dard @%72257726
%m%;/)///y /z&?fW/o sarid Gowil, Yo e Hoditon’ @/ Mount Vernon,
) Jézé/ (3/(?51,/&_, ons e %M/;) %edn/(z/o a//m@ e second %/za/a%) 27
ON piemter> nezs, 1o %af@ the tecords and /zzaoeeaééyd aforesacd, and thy
Y, %,,/ﬂmm{ % . f/:/ o St thoink /5{ mm?/zéz/z/éz 70 do and’
tececve whal the sad Cowrls shall ordes on thy /6%4//4 and have you
then Hhee' e names a/ those (? whom you d%@//}méeﬂ the savd
/Z:é;:ﬁ_éa‘{, 54//,//&&@%%‘4@?;1“@? ;ﬁa/zée Z‘ayg/%m welh thoy A

WrrNess, 740 %72./: #/z//z{_@ézzy %%Q/
e @%yzmmf/ %az/fy/za/ the seal

. ,;//
l&zw/ @/ Mount VERNON, t/éa,__/ F ooz

days ofo_zze i the yor of
0wt Lowd one’  Howsand gy/é) hundsed
Eous T
d”@(&‘;;(,é.?;%é(’g = 7z
Sorusa) V/%Z?//Z/é B Y P

g /,( R Qlerk of the Supreme Court,




f(_////;’

/{”%(/M
///W/L///;/ § Ve
Yy
At vece st o
4 W

t- et By
Z g ///4&;(/4%
/»W%ﬂw{ﬁ//ﬂ/%/&d AP
G Gty 7R L 5

//Qam =
S L = J/ a%{z;/ //(/.//z //%Z//;Z\
i, ;Z—)Z

/ %&;4«_/%

8/&14{ &, ﬂ«/ Llrveecon !t /ﬁ«/ e & e

// =
Z/L Lz //

0 = <
LJ'(({C 2z, Lz

Ll /z,,

¢

/ w A 4/74/

~ §§\ R\\\N\\,
. : T ol
» §: g\\\? §\ w2
o B | =4
g: n ~ N AT = g
\ Q o y C 0 . S \
= T QO a = AN R
& S v\‘?\ = \ﬁ'\%“ 2 <>
f 2 PR s ) NN & = [
87 o F B3 TN ITNT S = e
| g 8\ st B % § 2| =
03y : 5 & A g ale
‘ NN ) k 4 18
n S 2 % v T
¢ | = N\ - \ p <
- N 7\ N AN & ot
b\ ‘ Q\» \ \ N | NS = :
N f &}§\‘ C\ N \“; ==
N y Y
(

S

: ¢
ZK,’»;Z//— 22 Lz ({’(/JC‘ M / C[ e 6 /, > - =

: Dol et 4’”3/\(( (ﬁ’f’i{{f_M /},/JC) ,Q,//
>
AW : i ;5 '
<C///C/ / Céém Cé?//.'% >
1’/

’(( L AL



SUPREME COURT,
First Grand Division.

State of Flinois, }SS
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