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Supreme Court---Illinois.---First Grand Division,
November Term, A. D. 1862.

T e APt W—

STATE OF ILLINOIS,

F. Error rrom MARION.
Marion Counry. §

James A. Davenport and )
John V., Davenport, PLAINTIFF’S IN ERROR.

vs.
Martha D. Haynie and
William D. Haynie a {
Minor by his next DEFENDANT’S IN ERROR.

2
friend Martha D. Hay-

nie,

P

A NRSS" " EHR AR «apET R B Ca - a»pER Whe

Precipe and security for costs. R. S. Nelson security filed 25th April, 1853.

1853.  April 25th. Original Bill filed by Defendants in Error as Complainant against Jas.
Marshall, James A. Davenport, John V., Davenport, Thomas F. Houts, Willis D. Green, Wil-
liam D. Haynie and Isham N. Haynie, Defendants.

States—That Complainant Martha D. is mother of Comp’t William D. Haynie, a minor un-
der 14 years of age who sues by her as his next friend and that they reside in Jefferson county, Ills.,
that Martha D. is widow of Abner F. Haynie late of Marion county deceased. That said Wil-
liam D. is the only surviving son and heir at law of said Abner F. with said Martha D.

That at August Term, 1847, of Marion County Circuit Court, the School Comm’r of said
County filed his Bill in Chancery against one William D. Haynie to foreclose a Mortgage on
Lot 2, Block 2, Square 4, in original Town of Salem, executed by said William D. for the use
of the Inhabitants of Town 2, Range 2, in Marion County. Said Bill, Mortgage and Note are
annexed to original Bill as Exhibit A.

That at said August Term, 1847 of said Circuit Court a Decree was had in said cause, direct-
ing sale of said premises, and appointing Thomas F. Houts, Special Comm’r to sell, who on the
6th of May, 1848, sold same to said Abner F. for $100, who gave note and Mortgage as requir-
ed by said Decree, and thereupon became entitled to a conveyance thereof from said Houts, whose
duty it was to make such conveyance, as will appear from said Decree and Houts reports who
made his final report August Term, 1848. The Decree and final report are annexed to original
Bill as Exhibit B.

That from some cause unknown to Comp’ts said Houts did not convey, though said Abner F.
complied with the Decree and orders of said Court.—Charges that said Abner in Law and Equi-
ty is entitled to said conveyance from Houts. That said Abner being then in feeble health died
1st of July, 1851, without getting said conveyance.

That on 11th of June, 1851, said Abner made his last will, and subject to his debts which
were few, and are or will soon be paid without recourse to his real-estate, he except a few lega-
cies bequeathed all his real and personal Estate to Complainants share and share alike, and ap-
pointed Defendants Willis D. Green, W. D. Haynie and Isham N. Haynie his Executors, who
proved said Will in Marion County Court. Will annexed to the Bill as Exhibit D.

Charges that said Comp’t Martha D. under said will is entitled to one undivided moiety of
said Abner’s real and personal Estate, and by law equally with her infant son Co-Complainant
to said Town lot No. 2, and to the rents thereof as fully as said Abner could and to an undis-
turbed title therein and to a deed therefor.

That Def’t James Marshall said Abner’s brother-in-law, taking advantage of his feeble health
for years before his death got possession of said Town lot and for 8 years and upwards last past
has retained possession, and has rented or leased same to Def’t James A. and John V. Davenport
who are in possession, though said Marshall never had any legal or equitable right thereto, and
knew he was an illegal intruder therein—that said Davenport well knew Marshall had no right
thereto. That Abner in his lifetime in a friendly way besought Marshall to surrender possession,
and Compl’ts and others on their part since Abner’s death have also so requested;.that he refused .
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Charges combination of said Marshall with the Davenports to defraud her. That they have com-
mitted waste by tearing down a partition wall, which divided the store into two rooms and unsu-
thorized by Compl’ts since death of Abner, built another huilding on the premises, and since Dav-
enports possession of no use to Compl’ts. That said Marshall and Davenports or some of them
owe the rents of said Town lot since Abner’s death to them—am’t $200 and upwards, which they
refuse to pay, and keep possession committing waste from day to day without license contrary to
Equity.

Pray.—that Marshall, James A. and John V. Davenport, T. F. Houts, W. D. Green, W.D.
Haynie and I. N. Haynie be def'ts. That they answer (oath being waived.) Pray, that Houts
or some other person to be authorized thereto make Compl’ts a conveyance of said Town lot.—
Fray account and payment by Marshall and Davenports of the rents since Marshall got posses-
sion.  Pray Injunction against waste. Pray Decree of possession and that title be guieted.—
Pray compensation for waste and summons and further relief.

Euzhibit B to Bill—Being Decree of sale in case in Marion Circuit Court of 11th of August,
1847, in cause School Comm’r vs. William D. Haynie on foreclosure of Mortgage for sale of said
Town lot and appointing Houts Comm’r to sell and convey, &ec.

August Term, 1848, Marion Cirvcuit Court. Report of Houts Comm’r of sale of said Town
lot to Abner F. Haynie for 8100, who complied with the Decree by giving note and Mortgage &c.
Report approved.

Exhibit D.  June 11th, 1851,

Evidence for probate thereon.

Order of Marion County Court (4th Aug. 1851) probating said will.

Brhibit A.  Copy Bill filed in Marion Circuit Court, School Comm’r vs. W. D. Haynie for
foreclosure &ec., &c.

Copy Mortgage and note attached thereto.

Will of Abner F. Haynie.

Copy Summons on original Bill. Martha D. Haynie et als vs. James Marshall et als. Sheriff’s
retarn.

Answer of Thomas F. Honts—filed 30th Aug’t 1853,

Admits his appointment at Aug’t Term, 1847, by Marion Circuit Court as Comm’r to sell
and convey said Real Estate. Admits sale on 6th of May, 184S, of same that James Marshall
purchased fot $100, who shortly afterwards divected him to make the Certificate of sale to Ab-
ner F. Haynie; who was then absent.

That on Abner’s return Def’t called on him when he perfected the sale and paid fee &e.,
when Houts gave him the nsual Certificate of pnrchase.

That about expiration of 15 months from sale, he informed said Abner, he was entitled to a
Deed and would get one on surrendey of said Certificate. That Abner searched therefor and f-
nally said it was lost. Submits he Houts was not guilty of neglect in not executing the Deed.

That after Abner’s death I. N. Haynie one of his Executors conversed with Houts thereon,
and agreed to state the matter to the Court which was not done. That Houts told him
afterwards if he got the Certificate or made affidavit of loss, he would make the Deed.

That such affidavic was made and is annexed to his Houts’ answer. That said Executor ask-
ed for the Deed, which Houts execated and gave to W. H. Green, Esq., attorney for Complain-
ant telling him it was worthless, being made to a dead man. That Green said it was not Houts’
fault.

Affidavit of I. N. Haynie of loss of Certificate of purchase.

General Replication to Honts’ Answer filed 30th Aung’t, 1853, which was afterwards with-
drawn, see Record page 61.

Answer of Defendant James Marshall filed 30th of Aug’t 1853. States— That in Spring of
1847 he was keeping a Drug Store in Salem in his own house, when Abner F. Haynie proposed
to him to enter into partnership that they agreed to do so. Stock estimated at $600—%300 one
half thereof Abner was to pay. Haynie to attend to his practice as a Physician, Defendant
to the Drug store, and to share equally in profit and loss. That they continued in business that
year. That said Haynie did not pay said $300, nor for his Drugs during that year.

That in Feb. 184S, Haynie complained of bad heslth, and wished to enlarge the Store or steck
of Drugs and quit Medical practice, That they agreed to enlarge the business, each to contrib-
ute $1,500, the house then occupied by Defendant was too small and they agreed to build a new
house, which was commenced on Lot 2, (the premises in dispute.) That at time of commen-
cing such building, Haynie had only a fictitious title from his father W. D. Haynie, sen., and
had paid nothing for it. It was agreed that Defendant and Haynie should pay said W. D. Hay-
nie a fair price therefor, as the title could be made good by the purchase of a Mortgage on said
lot by said Wm. D. before he conyeyed to said Abner.

An account of Expenses of material &c., and labor was kept of which Defendant paid $337,04.
(The items are given at folios 39 and 40 of Record. )
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That before the House was completed, said Abner was taken sick, and thereby as he told De-
fendants failed in money matters, told Defendant he loaned Black & Turner $1000 which he
could command if well. That said Abner was anxious to goto St. Louis for better medical ad-
vice, and did go. That Abner contributed about $300 or $400. That Defendant went on and
purchased goods on 6 months time relying on Abner’s promise to contribute the balance of the
$81500. That Abner soon improved and returned home—the money often talked of, but never
paid —when the debt for the goods became due, Defendant had to borrow to pay it. The De-
fendant was displeased thereat, that he talked to Abner of dissolving the firm, that he objected,
and su things went on until winter of 1849-50—frequent talk of Abner’s failure to pay, several
propositions made, but no answer from Abner until Defendant began making Bills to himself.—
Abner wished to keep the stock, but Defendant knew he could not do so unless he concealed mon-
ey. Defendant proposed to Abner to take the stock, pay the debts and pay Defendant 50 per
cent. on his money in the stock and he would go, or that Abner could do the same. Abner re-
flected and proposed to accede, if Defendant wounld give him his medical accounts and medicines.
Defendant agreed. Abner required 50 per cent. on all medieal bills paid in—Defendant agreed.
Then the question arose about the house, neither wanted it, Abner said since health was restor-
ed, that he would attend exclusively to medical practice, and that Defendant had paid nearly all
expenses of building the house, that he did not like to take out what Defendant paid therefor
with 50 per cent. Defendant was not willing to keep the house over one year when he intended
quitting business. Abner refused to take it, and proposad to Defendant to keep it at $4 per
month, one half to Abner, the other half Defendant to keep until he was repaid his outlay in
building. Defendant objected the length of time, and finally agreed telling Haynie he would
rent it out after first year. The contract was well understood between, and witnesses called
thereto. No dissatisfaction for 8 months until Abner and Defendant were settling some old in-
dividual dealings. Then Abner expressed dissatisfaction and proposed to Defendant to keep
the house at $4 per month and credit it on Defendant’s claim on house. That Abner would pro-
duce Memoranda and allow certain items, otherwise he had Defendant’s note and would never
allow them. This was their last conversation.

Denies the friendly requests alleged. States that Defendant called on two of the Executors to
settle, but could get none. That Defendant could not give up the house to any one who would
settle the matter. That he rented the premises to the Davenports for 3 years, and they occupy
them.

States that the alleged waste (if any) was done by said Davenports, without Defendants con-
sent, that they would if desired surrender the premises at expiration of their tenancy in same
condition as received by them.

That the entire amount expended on the building was $430.89 of which said Haynie paid
$93.85, the balance $337.04 Defendant paid, for which he has received nothing but the occu-
pancy of said house by him and his tenants since May, 1850

August 30th, 1853.  General Replication filed to said Answer.

Answer of Defendant James A. Davenport filed Sept. Term, 1853. States :

That on or about 18th March, 1851, he entered into partnership with B. I'. Marshall as Mer-
chants, that James Marshall then occupying the lot in question rented same to them for
$48 a year; that they occupied same to 17th January, 1853, when John V. Davenport purchas-
ed B. F. Marshall’s share and became Defendant’s partner. That Defendant and said B. F. Mar-
shall paid James Marshall all rent due, to time of said dissolution at $48 per year.

That Defendant and said John V. rented same from said James Marshall from thence until
st of April, 1856, at $72 a year and have paid him all rent due to the present time.

That shortly after said Defendant and John V. took possession they removed a partition wall
which divided the store into two rooms, making it inconvenient, that no damage arose there,and
was removed with intention to replace it at the end of their tenancy if desired. That instead of
waste, it rendered the Store more commodious and better fitted for business.

That they erected a shed room attached to said building as a ware or lumber rovm 20 feet by
14 feet on which they expended $50, the Store not being large enough for ordinary business,
that they intend and propose to let it remain with charge or remove it if desired at end of tenan-
cy. That it enhanced the value of the Store, and was absolutely necessary.

That when Defendant and B. F. Marshall rented from James Marshall, they were ignorant of
his title only knrew Marshall occupied and professed the right to rent it. That Defendant and
John V. when they rented were equally ignorant. Deny the charge of knowledge. That they
rented in good faith and in good faith paid the rent to said James Marshall.

A General Replication was filed on 15th Sept. 1853, to said Answer.

Answer of John V. Davenport filed Sept’r Term, 1853. States. That on orabout the 17th
January 1853, he and James A. Davenport rented from Defendant, James Marshall, the Lot in
question, from thence to 1st April, 1856, at $72 a year. That when they rented the partition
made the store unhandy that they removed it, doing no damage, but a benefit, and will if desired
replace it and at end of tenancy deliver premises same as they got them. 'That at cost of $50 they
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built a shed adjoining the store, that they did so for want of room it was necesary for their bu-
siness which they at expiration of their term will leave with charge if desired, or remove. That said
alteration and addition were improvements and not waste, and were necessary for the use of the
store. That at time of renting they were ignorant of the title or owhership, or that it was dis-
puted until this Bill was filed, except that James Marshall held it, and professed the fight of dis-
posing of it. That in good faith they rented, and in good faith paid Marshall all rent due to.
present time. Positively deny all knowledge of title to or right of possession or question thereon.
That he and James A. Davenport are willing at end of their term to deliver up the store if de:
sired as they got it, ordinary wear and tear excepted.

A general Replication was filed to said answer Sept’r Term, 1853.

Order of 16th Sept’r 1853. Suggesting resignation of Defendants W. D. Haynie & I. N.
Haynie as executors of will of Abner F. Haynie. Appearance of Willis D. Green the other
Executor—and rule that he answer by 2 o’clock P. M.

Answer of Defendant Willis D. Green filed Sept’s 1853. States. That the allegation in
Bill of solvency of Abner’s Estate to pay debts without recourse to the Realty is true. Admits
that by said Abner’s will the title to said Lot is in Complainants ; Martha D. and W. D. Haynie.

1854 May 4th. Exceptions filed to Answer of Defendant Marshall.

1. That the contract set up between him and said Abner F. for the occupation of the prem-
ises is verbal, and unless in writing cannot be valid for a longer term than one year.

2. That he fails to show how much rent he got from Davenports; or how long he occupied
before renting to them ; or how much it was worth while he occupied, or how long he occupied
himself.

3. That he does not show its value per year from time he got possession, or from dissolution
of his partnership with Abner F. to present time, or how much rent he received, and from whom
he got it.

4. That he has not in his answer accounted with Complainants.

5. General Exception.

1854 May 6th. Order of continuance to September Term, 1854.

1854 May 25th. Complainant’s notice to Defendants Davenport, directing them not to pay
rents of the premises to Defendant Marshall, and notifying them, that they held said Defendant
responsible for the accrued rents, and that if they obtained Decree of possession and Davenports
should thereaflter pay to Marshall any rent they would risk refunding with costs—said Marshall
having no right to the rents, Complainants being lawful owners.

Sheriff’s return of service of notice on Defendants Davenport by reading on May Sth, 1854.

1854 Sept. 20.  Order of leave to Complainants to withdraw Replication to answer of Defend-
ant T. F. Houts.

Notice by Complaintants of 24th July, 1854, to Thomas F. Houts, Sol’r for Defendant Mar-
shall to take Depositions on part of Complainant of W. D. Haynie, Thos. F. Houts, Geo. W.
Haynie, R. Moore and John V. Davenport, before James S. Martin County Clerk at Salem on
9th Sept. 1854.

Sheriff’s return of service on Mr. Houts.

Thomas F'. Houts for Complainants deposed. That he knew the parties in this cause and the
premises. That about the time of the improvements thereon, he was Commissioner to sell and
convey same in cause School Commissioner vs. W.D. Haynie. That James Marshall bid them
off at 8100 and told him to make Certificate to A. F. Haynie, then absent, but who shortly re-
turned and complied with Decree of Sale, and he made him the Certificate. Marshall and Hay-
nie occupied after Haynie’s purchase, cant say how long. Thinks J. A. Davenport and B. F.
Marshall next occnpied, who were succeeded by J. A. & J. V. Davenport for a time, and they
by R. M. Nichols, who now occupies—not being familiar with rents cannot answer as to what
the premises would rent for from 1850 to present time. Rents are 30 or 50 per cent. higher
now than then. Gave the Certificate of purchase to Haynie, calling on Haynie for it when he
was entitled to Deed, who looked for it, could not find it, and said it was lost. Haynie died.-—
I. N. Haynie one of his Executors made an affidavit of loss, which was annexed to witness’ an-
swer, that on Mr. I. N. Haynie’s request he made the Deed, gave it to W. H. Green as Attor-
ney for Complainant, telling him it was worthless, being made to a dead man.

William D. Haynie for Complainants deposed that he knew the parties to this cause. A. F.
Haynie & James Marshall occupied the premises when the addition was put to it. A. F. Hay-
nie had possession before the addition was made. Being asked if the house were moved in the
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present condition would the removal of the partition wall make it shaky and difficult to remove
without injury, Witness said, that the braces being taken out, it did not retain the strength it
did. That as to moving that depended on circumstances. If the movers understood moving
and replaced the braces it could be moved without injury.

On cross examination by Defendants, said, he could not recollect where Dr. Haynie was at
time of making the improvements, presumed the object in removing the partition wall was to
make the store more convenient.

John V. Davenport for Complainants, deposed that he knew the parties to this suit. Knows
the premises, heard James Marshall say he rented them the first year for $4 per month and since
then for $6 per month. Since Marshall and Haynie dissolved partnership B. F. Marshall and
& James A. Davenport occupled it part of the time, James A. Davenport & witness other part
of the time, R. M. Nichols other part of the time, and up to the present time. Could not say
when Marshall & Haynie dissoived partnership. James A, Davenport and witness moved the
partition, was not done by Marshall’s directions, was done by witnesses’ directions ; think J. A
Davenport and witness told Marshall of it, who told them to do as they pleased, if they would
replace the Store as it was if required. Thinks he meant Dr. Haynie or his Executors or Ad-
ministrators were meant by the party requiring to put it back. Being asked by Complainants
how long he occupied and how much rent he paid Mr. Marshall, witness said that he and J. A.
Davenport took possession about 15th of January, 1853, and paid him the rent up to 1st April
last, (1854), and 81.50 on present year at $6 per month. Mr. Nichols the present tenant took
possession about 20th of Dec. 1854, at $6 per month.

Cross Examined by Defendants.

Witness deposed, that about an hour or an hour and a half, just before time of bis testifying
in the Court House, James Marshall told him he rented the house at $4 per month first year and
at $6 per month since then. To the best of his knowledge Marshall was to have possession of
the Store for work he did on it, his understanding was that Marshall was to have it for 3 years
and 3 months from the time J. A. Davenport and witness rented it. The removal of the parti-
tion greatly added to the comfort, value and convenience of the house for the purposes for which
it was built. Witness and J. A. Davenport at cost of about $30 or $35 put a shed-room or
ware-room to the building, which adds to it as a store house, they also put two window shut-
ters and fitted up windows worth about $3.

Re-examined by Complainants.

Witness deposed, that it was at the time he and James A. Davenport rented from Marshall,
that he told them he was to have the house for three years and three months from time of rent~
ing to them for the work and labor he did thereon. Thinks that neither Complainants nor any
agent for them was present at that conversation. :

County Clerk’s certificate and Bill of costs.

Defendaunts’ Depositions. \

Notice by Houts, Defendant’s Sol’r to Complainants to take Deposmons on 6th Sep’t. 1854,
before James S, Martin, County Clerk. )

Sheriff’s retarn—by reading and leaving copy with Defendant Haynie, Aug’t 25th, 1854.—
‘W. Dodd, Sheriff of J. C. Ills. by H. W. Goodrich, D. S.

B. F. Marshall a witness for Defendant testified, That he is acquainted with the parties to the
suit. Knows of Defendant Marshall and A. F. Haynie deceased, doing business as partners,
from Oct. 1848 to May 1850 when they dissolved. Defendant Marshall was to pay A. F. Hay-
nie the amount he had in the Stock and 50 per cent. on it, Defendant was to keep the Stock of
goods and books, and Haynie to retire from business. They occupied the lot in dispute a part
of which was formerly occnpied by W. D. Haynie as a residence. 'When they dissolved Dr.
Haynie called witness to witness the contract as to the house, which is, Defendant Marshall was
to have it at half rent until the rent amounted to what Defendant had expended in building the
house the rent agreed on was $4 a month, being $2 Defendant Marshall was to pay. The house
was in possession of Defendant and his tenants from time of dissolution hitherto. Thinks at
time of dissolution it was reasonably worth $4 per month, witness and Dr. Davenport rented it
since then at that rent. Being asked at whose instance it was that Defendant Marshall contin-
ned in possession of the house. Witness said, that there was some contention between A. F.
Haynie and Defendant. Defendant wanted A. F. Haynie to take the amount he expended on
the house out of what he would owe A. F. Haynie on dissolution. Haynie insisted Defendant
Marshall should keep it until the rent amounted to what he had expended thereon as witness be-
fore stated.

Jumes Chance, a witness for Defendants testified that he knows the parties, and the Store
house in question. He furnished flooring plank for same, $8 worth and upwards, Defendant
Marshall paid him.

William Chance, a witness for Defendant, testified, that he knew A. F. Haynie and Defendant

Marshall. In Spring of 1848 he furnished stone for a house and Defendant Marshall paid him
$1.25 for it.

Cross examined by Complainants.

Don’t know for what house he furnished the rock. Don’t recollect the year or time of the
year.
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James Hawkins, a witness for Defendants, testified. That that he knows Defendants Marshal]
and A. F. Haynie, and knows the premises in question. Made two window-shutters therefor
and furnished the lumber and got $4 for it from Defendant Marshall, Knows that A.F. Brown
farnished lumber, made shelves, 8 doors, cased and hung them and furnished plank and made
counter table, all of which amounted to $62 and that Defendant Marshall paid Brown for same.

Cross examined by Complainants.

Don’t know whether Haynie and Marshall were partners then. Defendant Marshall paid
Brown in accounts and other indebtedness, his own Bill was paid by debt he owed Marshall.—
Was present part of the time Brown and Marshall were settling, some few days after Brown
told him they had settled, can’t recollect exactly how it was. Thinks the work was done in 1848-

Re-examined by Defendant.

Knows Defendant Marshall at time of Brown doing said work had an Execution against Brown,
don’t know the amount. Witness was to have pay for his work, and Marshall settled his ac-
count, there was not enough left to settle it and witness did not get it, had to look to Brown forit.

Re-cross examined by Complainant. )

Knows no more in that matter but what Brown or Marshall told him, only in what he was
present at when they were settling.

Henderson Hensley, a witness for Defendant, testified that he knew A. F. Haynie and Defend-
dant Marshall and knows the premises. Brought a load of lime part of which he left at that
house for which Defendant Marshall paid him $5 or something over.

Cross examination by Complainants.

Don’t know who occupied then, Mr. Marshall ovdered the lime, and he hauled it there, thinks
it was the understanding that Marshall and Haynie were building the house together. Can’t
give the date, the workmen were at work on it then. Can’t say what was done with the lime,
did not stay, thinks they were preparing tu use it. Mr. Marshall paid him in cash.

Edwaad Young, a witness for Defendants, testified. That he knew the parties and the prem-
ises, he lathed and plastered the house.” Mr. Marshall paid him therefor $36. Knows thelime
furnished by Mr. Hensley was used on the House. Mr. Marshall and his sons furnished the sand
and waited on witness while plastering, thinks the sand, making mortar and waiting on witness
worth $15. My, Marshall furnished nails for lathing worth $3, and for shingling worth $2.
Mr. Evans hauled some boards, was there when Mr. Chance haunled the rock, which was used
on the house. Thinks Mr. Haynie was in St. Louis sick.

Cross examined by Complainants.

Does not know whether Haynie and Marshall were partners then. Thinks Mr. Marshall had
the nails on hand. It was the house occupied by B. F. Marshall and Davenport. When the
house was finished, there was two rooms lathed and plastered, the smaller one 18 by 20 feet,
there was a lathed and plastered partition between them, dont know the size of the other room
was same width, not less than 24 feet long and about 10 or 11 feet story. In the inner part of
the building Mr. Marshall said he was going to move his drugs. The other room was shelved
off for goods, supposed they were going to put goods there. Supposed the house belonged to
Mr. Marshall, he told witness it did. Was not in the house since Davenports was in it. The
work was done in Spring of 1848. It was finished for occupancy about June 1858.

Re-examined by defendants.

Mr. Marshal boarded witness at Mr. Easleys while the work was doing, can’t say what it was
worth.

Obadiah Evans, a witness for Defendants, testified. That he knows the parties, purchased
materials for the building connected with the Store house in question, three feet convering boards
worth $2,81, thinks he settled with Abner Haynic.

Cross Examined by Complainants.

Settled with Abner Haynie, he being przsent when witness furnished boards, the reason he set-
tled with Haynie was that he and Marshall were partners then. Did not recollect the year.

Abraham Wimberly, a witness for Defendant, testified. That he is acquainted with parties and
the Storehouse in question, he furnished lathing, some 4000 at $2,50 per thousand and James
Marshall paid him for them.

James Adams, a witness for Defendant, testified. That he knows the parties and premises,
witness with his father and brother worked on framing, weather boarding, sheeting, flooring and
shingling the house and patching old house which was covered anew, it all cost $75, dont know
who paid for it. Witness and his brother were working for their father, thinks his father owed
Defendant Marshall individually at that time.

Cross examined by Complainants.

Understood from his father it was Marshall’s house. The old house was 20 by 18 feet, one
story, the new house was 24 by 18 feet, 10 feet high. There were two rooms when it was fin-

ished, divided by the gable end of the old house, which formed the partition, when finished it
was a good and substantial building.

Re-examined by Defendants.

His father told him that Mr. Marshall employed him and was to pay him.

James Young, a witness for Defendants, testified. Knows the parties and the premises, he
furnished shingles, and sills, joist, studding, sleepers and rafters, worth $79 which Mr. Mar-
shall paid him.
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Cross examined by eomplainants.

Mr. Marshall paid him $18 in note on witness’ brother, one horse,, some money and balance
in witness’ indebtedness.

William @. MeKinney, a witness for Defendants, testified. That he knows the parties and
premises, he and Mr. Fulton made counter, a pannel door, desk, charged 810 for counter, $6 for
pannel door, Mr, Marshall employed and paid them, witness furnished lumber for the top of
counter worth $3, which Mr. Marshall paid in lumber in return. Thinks the removal of the
partition a benefit to the house as a store room. It was painted by Marshall, who furnished oil
paint and brush, it was worth $12 or $15.

Cross examined by Complainants.

The counter was nailed to the floor, it was in the old room, there was a partition there then
the new room was used for drugs and queensware, a small portion of the counter has been turn-
ed and put in one end of room. No shed attached then, there is now. If the shed was removed
and gable end taken out as it is now it would not add to stability and firmness of the building.

Re-examined by Defendants.

The shed building has not injured, it adds to the convenience of the store.

Re-Cross examined by Complainants.

The building is 44 feet long 18 feet wide, 10 feet high, the removal of gable end bhas not in-
jured or weakened the buiiding.

Robert D. Easley, a witness for Defendants, testified. Knows the parties, Mr. Marshall paid
him for board of Edward Young two or three weeks while working on house about 86.

Cross examined by Complainants.

Knows the premises, it was finished in Spring of 1848, the room built made two rooms in the
house, thinks the frame about 40 feet long 18 feet wide, does not think removal of partition in-
jured the house. Understood from Haynie and Marshall that they were preparing the house for
a partnership business.

Re-examined by Defendants.

Thinks Haynie were not partners before completion of the house.

Mark Tully, a witness for Defendants, testified. Knows the parties, witness and his son sawed
some scantling and sheeting at their mill, worth $15 to $20 which Marshall peid.

Cross examined by Complainants.

His son James was paid, was not present.

Re-examined by Defendants.

It was paid to his son, witness and he being partners.

James A. Marshell, a witness for Defendants, testified. That he knows the parties, knows
Nathan Adams worked on house, and Marshall paid him, he was in debt to Marshall, the bal-
ance 815 he was to take in the store. Defendant Marshall furnished locks worth $3, glass, sash
and putty worth $4, paints and oil 88. 0. Evans furnished boards.

Cross examined by Complainants.

Saw his father and Adams settling, hearing good part of their settlement.

Exceptions to Defendants Depositions filed 23d September, 1854.

1—Complairants except to all the questions and answers as leading and improper.

2—Except to service of notice, it was not served on Conplainants, Attorneys or Solicitors.

8— Except to the notice as informal and insufficient.

4—Except to the authentications of the Depositions.

Exceptions to Defendants Depositions, filed 23d September, 1854.

1—No service of notice on W. D. Haynie a minor, nor on his Solicitor or Attorney.

2—No service of notice on Martha D. Haynie or her Attorney or Solicitor.

3—Except to B. F. Marshall’s testimony, the Complainants counsel not present and with.
out notice.

4—Except to B. F. Marshall’s testimony, the facts stated being within the Statute of frauds.

5—Except to questions to and answers of B. F. Marshall as leading and irrelevant.

6—Excepts to Deposition of W. Chance, Complainants not being present and without notice.

7—The questions to W. Chance leading and irrelevant.

8—Except to Jas. Chances Deposition. Complainant not present and without notice.

9—LExcept to questions to James Chance as leading.

10—Except to answers of James Chance as irrelevant.

1854, September 23. Complainants filed amended and supplemental Bill, which stated.

That at May term 1853 of Marion Cirenit Court, Complainants filed their original Bill, its
object was to get possession and account of rents of a town lot in Salem, pray said original Bill
as far as material be part of this Supplemental Bill. That at said May Term, answers and rep-
lications thereto, were filed and testimony taken on both sides. That by reason of allegations in
Marshall’s answer, and the grossly fraudulent and litigious defense therein, and the collusion of
said Marshall and the Davenports and one R. M. Nichols since filing the answers, the Complain-
ants are compelled to amend the Bill and file Supplemental Bill to show true state of the case.

That said Marshall and A. F. Haynie in 1849 and previously were partners, and built a store
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house in Salem by adding a room and repairing the old house, the lot being Haynie's, part of
the expense paid by Haynie, part by Marshall. Haynie in bad health, and he finding Marshall
was acting dishonestly, dissolved the partnership. Marshall gave his note to Haynie for amount
of stock and 50 per cent. thereon, and Haynie agreed Marshall should usc the store for a short
time until re-embursed his outlay, the store then rented for $4 per month. Marshalls outlay
inconsiderable not ascertained but did not exceed $261,08. That after said dissolution, Mar-
shall fraudulently tried to claim one half said store and lot and filed his Bill in Chancery in
Marion Circuit Court May Term 1851, Haynie, then an invalid, unable to do business, Marshall
by filing said Bill sought to take advantage of Haynie’s ill health by a default. That Haynie
recovered and filed his answer at May Term, 1851 of said Court, sworn to, and complete an-
swer thereto. That Marshall was bound to reply in 4 days or except did neither. Complain-
ants contend that said Bill and answer are conclusive on the right of the parties as far as admit-
ted or denied. That Bill and answer annexed to this Suplemental Bill.

That Marshall in said Bill not only claimed one half the store, but the $261.08 his outlay
thereon, and that he should retain the store until repaid his outlay from May, 1851, at rate of
$4 per month. That said answer fully explained all, and showed Marshall had no right to po-
session, and his attempt in another place to claim possession is unconscientious and fraudulent.

That said Haynie husband and father of Complainants respectively died, July, 1851, in Ken-
tucky, that at September Term following, he suffered the cause to abate, to gain advantage,
knowing he could not disprove said answer—and was barred thereby of clearing title—yet if he
succeeded in a Decree pro confesso, he though since Haynie’s death has set up a different case
from his Bill, would in case of such Decree have tried to prove his former case, as he now con-
tradicts that case—had said Bill not been answered.

That after said dissolution said store house and lot was occapied by B. F'. Marshall son of
said Marshall, at $4 per month—that during occupancy of said B. F. Marshall said Haynie sent
him word he must pay rent $5 per month, as rents in Salem were rising, all which said James
Marshall knew, yet he never signified dissent or set up any claim to same knowing he was rein-
bursed his outlay.

Charges the alledged contract by Haynie and Marshall for the latter to hold said house was
only a parol agreement and void by the Statute of frauds and the Statute of Leases.

Insist Marshall is bound to account for rent of the Store at $4 per month for first year and
§6 per month for remaining time he has held same, and has received that amount. That Mar-
shall i he has any claim should look to Haynie’s personal estate. That the alleged contract is
void against Statute of frands—and that he has held the Store against Complainants consent,
and is bound to account for the rentsand pay them over to Complainants.

That Complainants are not only kept three years and a half out of their possession, but said
Marshall and James Davenport threaten to pull down part of the building to Complainants in-
jury and disinheritance of said lot.

That at last Term of Marion Circuit Court Complainants notified said James A and John V.
Davenport not to pay any more rent to Marshall, that they to avoid same have changed the pos-
session and rented to one R. M. Nichols who with one Rufus P. McElwain now occupy—all
which continue said tortuous possession ; in which the Davenports colluded with Marshall.

Charge waste against Davenports in removing a partition wall without license, and thereby
forfeited right to occupy as tenants.

Pray—That Houts, Marshall, Davenports, Nichols and McElwaine be made Defendants, to
this amended and supplemental Bill, and answer same. Pray Decree that Houts against whom
no costs are asked may convey said Store and lot Complainants. Pray possession and their
title be quieted. Pray Injunction and Reciever. Pray further litigation he ended and perpetual
Injunction and writ of Summons.

The Bill filed May, 1851, by James Marshall referred to in said Supplemental Bill and an-
nexed thereto. States

That in April, 1847, Complainant Marshall and Abner F. Haynie a physician agreed to be-
come partners as Merchants, Druggists and Apothecary, on equal footing as to loss and gain,
Haynie to acconnt for his medical fees as partnership assets. The house in which they traded -
and title were Haynie’s, but to the repair of which Marshall having contributed $261.08 which
was agreed said house and lot should be partnership stock. That they traded as A. F. Haynie
& Co., under terms of said agreement until May, 1850, when they dissolved by mutual consent
on these terms, Haynie to have proceeds of his practice, Marshall to have the Stock in trade on
hand, paying Haynie the amount contributed by him as stock in trade and 50 per cent. thereon,
deducting therefrom Haynie’s account for goods, drugs and medicines taken by him, and all
sums paid by Marshall on account of Haynie’s debt. That afterwards pursuant to these terms
and on a partial settlement, said Marshall gave Haynie his note for over $1.100, precise sum
unknown, payable March, 1851, on which certain sums were to be credited, such as Haynie’s
account with the firm and sums paid by Marshall at Haynie’s request for his debts, the amounts
were then unknown to Complainant and he believes also unknown then to said Haynie, but
when ascertained were to be credited to Marshall on said note.

That at and before dissolution aforesaid and execution of said note, Marshall paid for Haynie
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as follows—To R. D. Easley for Haynie’s Board and Lodging $55—Stage fare $10—A Woos-
ter Bank Bill paid in by Haynie, worthless, $10—Medicine to Haynie, and furniture for Apoth-
ecary shop $30.—Judgment held by B. Bond against Haynie and a lien on his Real Estate
$125.—Insurance on Store $34.25.—Two suits of clothes amount not known, all which items
were not taken into account at time of said dissolution and making said note. Complainant
Marshall charges he is entitled under terms of dissolution to 50 per cent. additional on all sums
that should have been deducted at time of settlement, all which Haynie knew and has the vouch-
ers for in his possession. That since dissolution and during 1850, Haynie bought goods of Com-
plainant to amount $130.79. That afterwards in March, 1851, Complainant paid Haynie $700
and at the same time gave an order on J. T. Dwyer for $100 which was paid making in all
$938.79 paid since giving said note. That at time of dissolution it was agreed that Marshall
was to retain the Store house at 84 per month until said $261.08 outlay on said store was re-
paid. That said $938.79 paid since note was given and $381.37 amount paid previous to dis-
solution and not accounted for makes $1320.16 an amount exceeding the sum due by Complain-
ant to said Haynie. That Complainant has often applied to Haynie to sccount and settle and
give up said note and pay the balance as in equity he ought. Haynie refuses.

Prays answer, and specially interrogates as to each item. Prays partnership account. Prays
account of monies paid since dissolution. Prays Decree for amount to be found due, and that
Defendant Haynie produce the vouchers and deliver up said note. Frays further relief and sum-
mons.

The answer referred to in Supplemental Bill and annexed thereto and filed May Term 1851.
States :

That the time and terms of partnership are correctly stated. Denies Complainant Marshall
Was to acquire any interest in the Store house, or that it was partnership stock. That if such
contract be shown it is parol and void by the Statute of frauds, which is pleaded. Time of dis-
solution correct. States the Terms of dissolution to be as follows: Defendant Haynie was a
practicing physician, and the proceeds of his practice was joint stock, but on dissolution it was
agreed Haynie should retain all these proceeds as well those paid as those unpaid, and all sums
paid in to the firm few such practice Marshall was to refund with 50 per cent. thereon—further
it was agreed, that Haynie’s Store account with the firm be deducted from the assetts
thereof, also all monies before that drawn out by said Haynie—a balance was then struck which
with 50 per cent. additional was to be paid by Marshall to Haynie, subject to his instructions
That Haynie’s account for Drugs was not to be charged. That on these terms settlement was
had and ballance adjusted for which Marshall gave his note for $1184,40 in fall of all was sup-
posed to be due. That the $45 charged as paid Easley is incorrect, no such judgments having
been made, there was mutual debts between Easley and Defendant Haynie not yet settled. That
any debt to Easley was individual and not partnership, and if paid was done without Haynie’s
authority. Charge of $10 stage fare incorrect $3 willing to pay, it was a partnership charge,
and adjusted. $10 Wooster Bank Bill incorrect, it was received by Marshall for the firm and
he should pay it, is willing to deal equitably. That %30 charged for furniture of appothecary
shop incorrect, it was not worth 88 which last sum even under their agreement is an improper
charge, the $125 paid B. Bond if ever paid was if paid on a judgment not of Haynie, and barred
by limitation, and if paid wasa payment of a debt of a third person without authority and not
& partnership debt.  That by the terms of the dissolution Marshall after complying
with the terms before stated was to have the entire stock on hand, and pay all the firm debts.
The charge for insurance was a firm debt and to be paid by said Marshall—positively denies the
charge for two suits of clothes. That the $700 cash and the $100 from J. . Dwyer were paid
and credited on said note. That the statement of Marshall’s outlay and agreement are not cor-
rect. That said outlay was not then ascertained, no time fixed for payment. That Marshall
continued to occupy the store at rent of $4 per month and has occupied and now occupies, said
rent should be deducted from said charge for outlay, when the amount paid is proved. That
Haynie holds an account against Marshall besides said note for $135,75, has offered to adjust
their matters, but could not effect it. Denies anything as to the partnership is open and unset-
tled so as to require the aid of a Court of Chancery. That for all mutual claims the remedy at
Law is complete. That the charge of $138,79 for Store acconnt against Haynie is not partner-
ship and hz Defendant Haynie has a right to apply it on any debt of said Marshall, that Defen-
dant Haynie is always ready to adjust it in final settlement.

Order of Judge Baugh of 23d September 1854, refusing to allow filing of amended and Sup-
plemental Bill, and refusing to grant Injunction and Receiver. This order is not entered of
Record, it is only filed among the papers.

Order of May Term 1855 continuing said cause.

Order of September Term 1855, giving leave to file amended and Supplemental Bjll.

Order of September Term 1855, appointing Silas L. Bryan Receiver &c. and granting Injunc-
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tion as prayed

Injunction dated 7th November 1855 against Defendants Marshall, Davenports, Nichols and
McElwain for renting or underletting the premises, and from committing waste.

Order of Janunary Term 1856, continuing said cause.

Order of May 7 1856, referring to James S. Martin, Master in Chancery, to take proofs, &c.

Answer of James Marshall of May Term, 1856, to amended and Supplemental Bill, States.

That he admits filing of original Bill at May Term 1853, but with an additional object not
stated in amended Bill, viz : to get title and possession of said lot and an account. That De-
fendant answered said original Bill fully and refers to same. Unqualifiedly denies that his de-
fence in said answer was grossly fraudulent and litigious. Denies collusion charged with Da-
venport, and that same is false. Denies he claimed title to lot, but only a possessory right un-
der contract with A. F. Haynie. That ever since he filed said Bill in 1853 he has been ready
and pressing a hearing, but Complainants are postponing same, pretending surprise by Defen-
dants answer, though Complainants well knew before filing said original Bill, the nature of De-
fendants claim, viz: That he claimed use of said store at a given rent until reimbursed his out-
lay in said house. That sometime in 1947 Defendant and Haynie became partners in sale of
Goods and Drugs. That Haynie was to contribute $1,500, but never paid more than $400.—
That the room then occupied was too small. That they agreed to build on lot which - Haynie
said was his. That Haynie went to St. Louis at that time. That Defendant went on and did
build, &e. Haynie paying only a small amount. That Defendant superintended the work and
paid individually $227,04. That at that time the lot belonged to W. D. Haynie and not to
A. F. Haynie. That it was mortgaged, foreclosed and sold by Houts, Commissioner. That
Defendant bid it off for A. F. Haynie. That Defendant bought large stocks of goods, paid for
them. Haynie paid nothing more than said $400 and but little personal attention. Defendant
obliged to borrow money on personal credit, and began to make bills for goods in his own name,
said Haynie promising to pay his share of capital. That finally in Spring of 1849 they agreed
that Haynie should go ont, Defendant paying him all he had paid in by cash or medical prac-
tice and 50 per cent. Defendant previously offered to sell to Haynie on same terms and 50 per
cent. Theré was then a partial settlement and Defendant gave his note for $1000 or $1100
(sum forgotten, ) that was all was settled, the memoranda taken down thereof Haynie took. On
their settling the Store house was hard to settle, neither wanted it, it was finally agreed that Defen-
dant should keep it at $4 per month rent, } to Haynie 1 to Defendant until his outlay was
paid then Defendant did not want it for more than a year and would then rent it out. The agree-
ment was verbal, but was well understood and witnessed. Defendant submits that the statute of
frauds cannot effect said agreement becaunse it was wholly exacted by Defendant by his payment
in advance of the rent agreed on, and his having possession and continuing in possession person-
ally or by his sub-tenants, and the contract being made in good faith. Denies he ever claimed
said property as his own, or frandulently filed his Bill in 1854. That said Haynie requested De-
fendant to file it to settle their matters, and sent a note to Houts, his Counsel, to bring suit for
that purpose. Admits Haynie answered at close of Term, and died before the next Term. De-
nies he suffered the cause to abate, that he intended in good faith to prosecute it, and prove his
Bill. But the court (Judge S. S. Marshall) ruled it must abate by Haynie’s death, as it was a
cause could not have been originally brought against the legal representative of Haynie dec’d.,
being for Discovery as well as Relief. That he furnished his Solicitors with items of outlay to
$261.09, but since then found items promiscuously charged in the books which aggregate
$337.04, and which he submits he has proven almost entirely by Depositions in this cause. De-
nies he has set up a Different case since death of Haynie. Knows of nothing of alleged notice to
B. F. Marshall to pay $5 per month, does not believe it was given. Did sub-let to Davenport
and his son B. F. Marshall—and that McElwain and Nichols now occupy it. Denies waste.
Admits repairs, and that the house can be given up in same condition as received (ordinary wear
and tear excepted.) Submits he is not bound or concluded by his own Bill or by Haynie’s an-
swer, d&c.

General Replication to said answer filed.

September Term, 1856 —Order continuing cause.

Notice to Houts & Hamilton Sol’r for Defendants to take Testimony before Master in Chan-
cery, May Sth, 1856.

Master’s report of Testimony for Complainants.

George W. Haynie testified, he knew the partners in Spring of 1851, while A. F. Haynie was
sick, he directed witness to notify B. F. Marshall the tenant he must pay $5 per month rent, B.
¥. Marshall made no reply. Thinks $60 a year a fair rent for 1851 and 1852. Thinks it could
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rent for $75 a year for 1853, 1854 and 1855, and up to present time worth $125 a year. For
sometime before A. i. Haynie’s death, he and James Marshall were partners doing a credit bu-
siness—taking down the partition no injury, but more rent could be got if rented separately.—
When the addition was built labor and material was low : thinks it could have been for $150~
it was an additional room. A. F. Haynie was husband of Complainant Martha D. Haynie.

Samuel Hull for Complainant testified, he knows the parties, that previously to death of A. F.
he, and James Marshall were partners in a credit business. The addition when built could have
been done for $250, labor and material being low. Taking down the partition no injury to rent-
ing, from 1851 to 1852, it would have rented for $60 a year—from 1852 to 1854 worth $75 a
year—from 1854 to present time worth at least from $10 to $12 per month.

Decree of Judge Breese (Circuit Judge, ) at August Term, 1857. - Hearing by consent of par-
ties, on original Bill, Answers and Replicaticns—and Supplemental Bill of Complainants, An-
swers and Replications, Depositions and Exhibits.

Decree.—That Thomas F. Houts, convey the Town Lot &c., in question by Deed to Com-
plainant Devisees of Will of A. F. Haynie to hold in equal parts as Tenants in common, and that
the Deed heretofore given by Houts to A. F. Haynie since his death be cancelled.

Decree —That Complainants are entitled to the rents &c., of said pramises from death of A.
F. Haynie, to-wit : from 1st of July, 1851, to time of accounting before Master in Chancery.

Cause referred to Master to take and state account of rents and profits, and report to next
Term-—cause continued therefor.

March 19th, 1858. Master’s Report filed. Annexing Receiver's Report and Exhibit A.—
State of rents as follows, to-wit :

Rents received by Defendants from 1st July, 1851, } $72.00
to Jan. 15, 1853, at $4 per month,

Rents received by Defendants from Jan. 15, 1853, ) $144.00 ¢
to Jan. 15, 1855, at $6 per month, {

Estimated the rents from Jan. 15, 1856, to April, | 105.00
5th, 1856, to be, { s

Rents received by Receiver from 5th April, 1856,

to 26th April, 1857, :‘ $80.00

$401.06
Report of Silas L. Bryan, Receiver, annexed to Master’s Report, stating net receipts to be

$80.06 which he paid Complainants. Exhibit A. annexed to Master’s Report, being abstract
of evidence relating to rents d&ec., to-wit :

1--B. F. Marshall and J. A. Davenport tenants from death of Haynie to 15th January 1853,
at $4 a month. _

2——J. A. & J. V. Davenport tenants from above date to December, 1853 at $6 a month.

3--R. M. Nichuls occupied from last date to sometime in 1855, at $6 per month.

4-——G. W. Haynie, says Lot worth in 1851 and 1852, 85 a month, in 1853, 1854 and 1855,
B75 a year and $125 for 1856.

6—S8. Hull, says the rents at $60 a year for 1851 and 1852, from 1852 to 1854 at $75 a yeal
from 1854 to 1856 at $10 or $12 a month. o

Order of March 10th, 1858, Judge O’Melveny, refusing to release Houts as Commissioner and
appoint P. P. Hamilton, and refusing to alter form of the Decree of Judge Breese.

Decree 17th March, 1858, Judge O’Melveny. That the Decree herein be entered as of lasg
August Term—ordered it be referred to the Master to take an account of the rents &c., Master
presents his Report, which is approved and filed.

Decree that Defendants pay Plaintiffs the amount reported to-wit : $401.06 within 30 days.——
Execution to issue on default to pay. Ordered that Counsel draw the Decree, submit it to the
Court for approval, and on such approval that it be entered as of the present Term.

Final Decree, March Term, 1859, Judge O’Melveny presiding. Decree made 4th April, 1859

Recites, that Nelson for Complainants presents Draft Decree.  Decree recites or-
der of March Term, 1858.

Recites presentation of Master’s Report filed 17th March, 1858,

Recites. The Court examined said Draft, Decree, and also the minutes of Judge Breeze at
August Term 1857, and his Decree and the papers. States the Court approved of said Draft
Decree, and confirmed same and ordered it of Record as of August Term 1859.

Ordered the Decree of Judge Breese and the Master’s Report be recorded as part of this De-
cree and cause removed from Docket. (Here followed Judge Breese’s Decree for which see
pages 157 to 159 of Record herein. Then followed Master’s Report, see pages 159 to 163 of Re-
cord herein.) The Draft Decree presented by Nelson and approved. Ordered, that Complain-
ants recover of the Defendants James Marshall, James A. and John V. Davenport the sum of
$401.06 according to Report of Master. That Execution issue against them unless paid in 30
days from this date (17th March, 1858.) Ordered, that Defendants Marshall and Davenports,
forthwith deliver up possession of the premises. Order perpetually enjoining them from disturb-
ing Complainant’s possession and that this Decree be entered as of March Term, 1858. N. B.
This Decree entitled to a credit of $80.06 paid to Martha D. Haynie by the Receiver and he en-
dorsed as a credit on the Execution.
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Supreme Court---Illinois.---First Grand Division,
November Term, A. D. 1862,

e el + ¢ ot R 0+ e~

STATE OF ILLINOIS,

F<F. Error rrom MARioN.
Marion Counry. § o

James A. Davenport and e

John V Davenport PLAINTIFE’S IN ERROR.
* J
vs.

Martha D. Haynie and
William D. Haynie a o i
Minor, by his next DEFENDANT'S IN ERROR.
friend Martha D. Hay-

nie,

4

A EREGE"H "R Sl QBT R E O CADER N Re

1&2 Precipe and security for costs. R. S. Nelson security filed 25th April, 1858.
2 1853. April 25th.  Original Bill filed by Defendants in Error as Complainant against Jas.
Marshall, James A. Davenport, John V. Davenport, Thomas F. Houts, Willis D. Green, Wil-
liam D. Haynie and Isham N. Haynie, Defendants. :

States—That Complainant Martha D. is mother of Comp’t William D. Haynie, a minor un-
der 14 years of age who sues by her as his next friend and that they reside in Jefferson county, Ills.,
that Martha D. is widow of Abner F. Haynie late of Marion county deceased. That said Wil-
liam D. is the only surviving son and heir at law of said Abner F. with said Martha D.

That at August Term, 1847, of Marion County Circuit Court, the School Comm’r of said
County filed his Bill in Chancery against one William D. Haynie to foreclose a Mortgage on
4 Lot 2, Block 2, Square 4, in original Town of Salem, executed by said William D. for the use

of the Inhabitants of Town 2, Range 2, in Marion County. Said Bill, Mortgage and Note are
annexed to original Bill as Exhibit A.
That at said August Term, 1847 of said Circuit Court a Decree was had in said cause, direct-
ing sale of said premises, and appointing Thomas F. Houts, Special Comm’r to sell, who on the
o 6th of May, 1848, sold same to said Abner F. for $100, who gave note and Mortgage as requir-
ed by said Decree, and therenpon became entitled to a conveyance thereof from said Houts, whose
duty it was to make such conveyance, as will appear from said Decree and Houts reports who
made his final report August Term, 1848. The Decree and final report are annexed to original
Bill as Exhibit B.

That from some cause unknown to Comp’ts said Houts did not convey, though said Abner F.
complied with the Decree and orders of said Court.—Charges that said Abner in Law and Equi-
ty is entitled to said conveyance from Houts. That said Abner being then in feeble health died
Ist of July, 1851, without getting said conveyance.

That on 11th of June, 1851, said Abner made his last will, and subject to his debts which
were few, and are or will soon be paid without recourse to his real-estate, he except a few lega-
cies bequeathed all his real and personal Estate to Complainants share and share alike, and ap-
pointed Defendants Willis D. Green, W. D. Haynie and Isham N. Haynie his Executors, who
proved said Will in Marion County Court. 'Will annexed to the Bill as Exhibit D.

Charges that said Comp’t Martha D. under said will is entitled to one undivided moiety of
8 -said Abner’s real and personal Estate, and by law equally with her infant son Co-Complainant
to said Town lot No. 2, and to the rents thereof as fully as said Abner could and to an undis-
turbed title therein and to a deed therefor.

That Def’t James Marshall said Abner’s brother-in-law, taking advantage of his feeble health
for years before his death got possession of said Town lot and for 3 years and upwards last past
has retained possession, and has rented or leased same to Def’t James A. and John V. Davenport
who are in possession, though said Marshall never had any legal or equitable right thereto, and
knew he was an illegal intruder therein—that said Davenport well knew Marshall had no right
thereto. That Abner in his lifetime in a friendly way besought Marshall to surrender possession,
and Compl’ts and others on their part since Abner’s death have also so requested, that he refused.
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Charges combination of said Marshall with the Davenports to defraud her. That they have com-
mitted waste by tearing down a partition wall, which divided the store into two rooms and nnau-
thorized by Compl’ts since death of Abner, built another building on the premises, and since Dav-
enports possession of no use to Compl’ts. That said Marshall and Davenports or some of them
owe the rents of said Town lot since Abner’s death to them—am’t $200 and upwards, which they
refuse to pay, and keep possession committing waste from day to day without license contrary to
Equity.

Pray.—that Marshall, James A. and John V. Davenport, T. F. Houts, W. D. Green, W. D.
Haynie and I. N. Haynie be def’ts. That they answer (oath being waived.) Pray, that Houts
or some other person to be authorized thereto make Compl’ts a conveyance of said Town lot.—
Fray account and payment by Marshall and Davenports of the rents since Marshall got posses-
ston. Pray Injunction against waste. Pray Decree of possession and that title be quieted.—
Pray compensation for waste and summons and further relief.

FEzhibit B to Bill—Being Decree of sale in case in Marion Circuit Court of 11th of August,
1847, in cause School Jomm’r vs. William D. Haynie on foreclosure of Mortgage for sale of said
Town lot and appointing Houts Comm’r to sell and convey, &c.

August Term, 1848, Marion Circuit Court. Report of Houts Comm’r of sale of said Town
lot to Abner F. Haynie for 100, who complied with the Decree by giving note and Mortgage d&c.
Report approved.

Fxhabie D, June 11th, 1851.

Evidence for probate thereon.

Order of Marion County Court (4th Aug. 1851 ) probating said will.

Exhibit A.  Copy Bill filed in Marion Circuit Court, School Comm’r vs. W. D. Haynie for
foreclosure &e., &e.

Copy Mortgage and note attached thereto.

Will of Abner F. Haynie.

Copy Summons on original Bill.
return.

Martha D. Haynie et-als vs. James Marshall et als. Sheriff’s

Answer of Thomas F. Houts—filed 30th Aug’t 1853.

Admits his appointment at Aug’t Term, 1847, by Marion Circuit Court as Comm’r to sell
and convey said Real Estate. Admits sale on 6th of May, 1848, of same that James Marshall
purchased for $100, who shortly afterwards directed him to make the Certificate of sale to Ab-
ner F. Haynie, who was then absent.

That on Abner’s return Def’t called on him when he perfected the sale and paid fee &c.,
when Houts gave him the usnal Certificate of pnrchase.

That about expiration of 15 months from sale, 4e informed said Abner, he was entitled to a
Deed and would get one on strrender of said Certificate. That Abner searched therefor and fi-
nally said it was lost. Bubwits he Houts was not guilty of neglect in not executing the Deed.

That after Abner’s death I. N. Haynie one of his Executors conversed with Houts thereon,
and agreed to state”the matter to the Court which was not done. That Houts told him
afterwards if he got the Certificate or made affidavit of loss, he would make the Deed.

That such affidavit was made and is annexed to his Houts’ answer. That said Executor ask-
ed for the Deed, which Houts execated and gave to W. H. Green, Esq., attorney for Complain-
ant telling him it was worthless, being made to a dead man. That Green said it was not Houts’
fault.

Affidavit of I. N. Hayanie of loss of Certificate of purchase.

General Replication to Houts’ Answer filed 30th Aug’t, 1853, which was afterwards with-
drawn, see Record page 61.

Answer of Defendant James Marshall filed 30th of Aug’t 1853. States— That in Spuing of
1847 he was keeping a Drug Store in Salem in his own house, when Abner ¥. Haynie proposed
to him to enter into partnership that they agreed to do so. Stock estimated at $600—$300 one
half thereof Abner was to pay. Haynie to attend to his practice as & Physician, Defendant
to the Drug store, and to share equally in profit and loss. That they eontinued in business that
year. That said Haynie did not pay said $300, nor for his Drugs during that year.

That in Feb. 1848, Haynie complained of had health, and wished to enlarge the Store or stock
of Drogs and quit Medical practice. That they agreed to enlarge the business, each to contrib-
ute $1,500, the house then occupied by Defendant was too small gnd they agreed to build a new
house, which was commenced on Lot 2, (the premises in dispute.) That at time of commen-
cing such building, Haynie had only a fictitious title from his father W. D. Haynie, sen., and
had paid nothing for it. It was agreed that Defendant and Haynie should pay said W. D. Hay-
nie a fair price therefor, as the title could be made good by the purchase of a Mortgage on said
lot by said Wm. D. before he conveyed to said Abner.

An account of Expenses of material &c., and labor was kept of which Defendant paid $337,04.
{The items are given at folios 39 and 40 of Record.)
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That before the House was completed, said Abner was taken sick, and thereby as he told De-
fendants failed in money matters, told Defendant he loaned Black & Turner $1000 which he
could command if well. That said Abner was anxious to go to St. Louis for better medical ad-
vice, and did go. That Abner contributed about $300 or $400. That Defendant went on and
purchased goods on 6 months time relying on Abner’s promise to contribute the balance of the
81500. That Abner soon improved and returned home—the money often talked of, but never
paid —when the debt for the goods became due, Defendant had to borrow to pay it. The De-
fendant was displeased thereat, that he talked to Abner of dissolving the firm, that he objected,
and so things went on until winter of 1849-50—frequent talk of Abner’s failure to pay, several
propositions made, but no answer from Abner until Defendant began making Bills to himself.—
Abner wished to keep the stock, but Defendant knew he could not do so unless he concealed mon-
ey. Defendant proposed to Abner to take the stock, pay the debts and pay Defendant 50 per
cent. on his money in the stock and he would go, or that Abner could do the same. Abner re-
flected and proposed to accede, if Defendant would give him his medical accounts and medicines.
Defendant agreed. Abner required 50 per cent. on all medical bills paid in—Defendant agreed.
Then the question arose about the house, neither wanted it, Abner said since health was restor-
ed, that he would attend exclusively to medical practice, and that Defendant had paid nearly all
expenses of building the house, that he did not like to take out what Defendant paid therefor
with 50 per cent. Defendant was not willing to keep the house over one year when he intended
quitting business. Abner refused to take it, and proposad to Defendant to keep it at $4 per
month, one half to Abner, the other half Defendant to keep until he was repaid his outlay in
building. Defendant objected the length of time, and finally agreed telling Haynie he would
rent it out after first year. The contract was well understood between, and witnesses called
thereto. No dissatisfaction for 8 months until Abner and Defendant were settling some old in-
dividual dealings. Then Abner expressed dissatisfaction and proposed to Defendant to keep
the house at $4 per month and credit it on Defendant’s claim on honse. That Abner would pro-
duce Memoranda and allow certain items, otherwise he had Defendaut’s note and would never
allow them. This was their last conversation.

Denies the friendly requests alleged. States that Defendant called on two of the Executors to
settle, but could get none. That Defendant could not give up the house to any one who would
settle the matter. That he rented the premises to the Davenports for 3 years, and they occupy
them.

States that the alleged waste {if any) was done by said Davenports, without Defendants con-
sent, that they would if desired surrender the premises at expiration of their tenancy in same
condition as received by them.

That the entire amount expended on the building was $430.89 of which said Haynie paid
$893.85; the balance $337.04 Defendant paid, for which he has received nothing but the occu-
pancy of said house by him and his tenants since May, 1850

August 30th, 1853.  General Replication filed to said Answer.

Answer of Defendant James A. Davenport filed Sept. Term, 1853. States :

That on or abont 18th March, 1851, he entered into partnership with B. F. Marshall as Mer-
chants, that James Marshall then occupying the lot in question rented same to them for
$48 a year; that they occupied same to 17th January, 1853, when John V. Davenport purchas-
ed B. F. Marshall’s share and became Defendant’s partner. That Defendant and said B. F. Mar-
shall paid James Marshall all rent due, to time of said dissolution at $48 per year.

That Defendant and said John V. rented same from said James Marshall from thence until
Ist of April, 1856, at 872 a year and have paid him all rent due to the present time.

That shortly after sail Defendant and John V. took possession they removed a partition wall
which divided the store into two rooms, making it inconvenient, that no damage arose there,and
was removed with intention to replace it at the end of their tenancy if desired. That instead of
waste, it rendered the Store more commodious and better fitted for business.

That they erected a shed room attached to said building as a ware or lumber room 20 feet by
14 feet on which they expended $50, the Store not being large enough for ordinary business,
that they intend and propose to let it remain with charge or remiove it if desired at end of tenan-
cy. That it enhanced the value of the Store, and was absolutely necessary.

That when Defendant and B. ¥. Marshall rented from James Marshall, they were ignorant of
his title only krew Marshall occupied and professed the right to rent it. That Defendant and
John V. when they rented were equally ignorant. Deny the charge of knowledge. That they
rented in good faith and in good faith paid the rent to said James Marshall.

A General Replication was filed on 15th Sept. 1853, to said Answer.

Answer of John V. Davenport filed Sept’'r Term, 1853. States. That on orabout the 17th
January 1853, he and James A. Davenport rented from Defendant, James Marshall, the Lot in
question, from thence to 1st April, 1856, at $72 a year. That when they rented the partition
made the store unhandy that they removed it, doing no damage, but a benefit, and will if desired
replace it and at end of tenancy deliver premises same as they got them. That at cost of $50 they



53 Duilt a shed adjoining the store, that they did so for want of room it was necesary for their bu-

b4

55

64

67

&8

59

60

61

62

64

65
66

siness which they at expiration of their term will leave with charge if desired, or remove. That said
alteration and addition were improvements and not waste, and were necessary for the use of the
store. That at time of renting they were ignorant of the title or owhership, or that it was dis-
puted until this Bill was filed, except that James Marshall held it, and professed the right of dis-
posing of it. That in good faith they rented, and in good faith paid Marshall all rent due to
present time. Positively deny all knowledge of title to or right of possession or question thereon.
That he and James A. Davenport are willing at end of their term to deliver up the store if de-
sired as they got it, ordinary wear and tear excepted.

A general Replication was filed to said answer Sept'r Term, 1853.

Order of 16th Sept’r 1853. Suggesting resignation of Defendants W. D. Haynie & I. N.
Haynie as executors of will of Abner F. Haynie. Appearance of Willis D. Green the other
Executor—and rule that he answer by 2 o’clock P. M.

Answer of Defendant Willis D. Green filed Sept’s 1853. States. That the allegation in
Bill of solvency of Abner’s Estate to pay debts without recourse to the Realty is true. Admits
that by said Abner’s will the title to said Lot is in Complainants ; Martha D. and W. D. Haynie.

1854 May 4th. Exceptions filed to Answer of Defendant Marshall.

1. That the contract set up between him and said Abner F. for the occupation of the prem-
ises is verbal, and unless in writing cannot be valid for a longer term than one year.

9. That he fails to show how much rent he got from Davenports ; or how long he occupied

_ before renting to them ; or how much it was worth while he oceupied, or how long he occupied

himself.

3. That he does not show its value per year from time he got possession, or from dissolution
of his partnership with Abner F. to present time, or how much rent he received, and from whom
he got it.

4. That he has not in his answer accounted with Complainants.

5. General Exception.

1854 May 6th. Order of continuance to September Term, 1854.

1854 May 25th. Complainant’s notice to Defendants Davenport, directing them not to pay
rents of the premises to Defendant Marshall, and notifying them, that they held said Defendant
responsible for the accrued rents, and that if they obtained Decree of possession and Davenports
should thereafter pay to Marshall any rent they would risk refunding with costs—said Marshall
having no right to the rents, Complainants being lawful owners.

Sheriff’s return of service of notice on Defendants Davenport by reading on May Sth, 1854,

1854 Sept. 20.  Order of leave to Complainants to withdraw Replication to answer of Defend-
ant T. F. Houts.

Notice by Complaintants of 24th July, 1854, to Thomas F. Houts, Sol’r for Defendant Mar-
shall to take Depositions on part of Complainant of W. D. Haynie, Thos. F. Houts, Geo. W.

Haynie, R. Moore and John V. Davenport, before James 8. Martin County Clerk at Salem on
9th Sept. 1854.

Sheriff’s return of service on Mr. Houts.

Thomas F. Houts for Complainants deposed. That he knew the parties in this cause and the
premises. ‘That about the time of the improvements thereon, he was Commissioner to sell and
convey same in cause School Commissioner vs. W.D. Haynie. That James Marshall bid them
off at 8100 and told him to make Certificate to A. F. Haynie, then absent, but who shortly re-
turned and complied with Decree of Sale, and he made him the Certificate. Marshall and Hay-
nie occupied after Haynie’s purchase, cant say how long. Thinks J. A. Davenport and B. F.
Marshall next occupied, who were succeeded by J. A. & J. V. Davenport for a time, and they
by R. M. Nichols, who now occupies—not being familiar with rents cannot answer as to what
the premises would rent for from 1850 to present time. Rents are 30 or 50 per cent. higher
now than then. Gave the Certificate of purchase to Haynie, calling on Haynie for it when he
was entitled to Deed, who looked for it, could not find it, and said it was lost. Haynie died.—
1. N. Haynie one of his Executors made an affidavit of loss, which was annexed to witness’ an-
swer, that on Mr. I. N. Haynie’s request he made the Deed, gave it to W. H. Green as Attor-
ney for Complainant, telling him it was worthless, being made to a dead man.

William D. Haynie for Complainants deposed that he knew the parties to this cause. A. F.
Haynie & James Marshall occupied the premises when the addition was put to it. A. F. Hay-
nie had possession before the addition was made. Being asked if the house were moved in the
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present condition would the removal of the partition wall make it shaky and difficult to remove
without injury, Witness said, that the braces being taken out, it did not retain the strength it
did. That as to moving that depended on circumstances. If the movers understood moving
and replaced the braces it could be moved without injury.

On cross examination by Defendants, said, he could not recollect where Dr. Haynie was at
time of making the improvements, presumed the object in removing the partition wall was to
make the store more convenient.

John V. Davenport for Complainants, deposed that he knew the parties to this snit. Knows
the premises, heard James Marshall say he rented them the first year for $4 per month and since
then for $6 per month. Since Marshall and Haynie dissolved partnership B. F. Marshall and
& James A. Davenport occupied it part of the time, James A. Davenport & witness other part
of the time, R. M. Nichols other part of the time, and up to the present time. Could not say
when Marshall & Haynie dissolved partnership. James A, Davenport and witness moved the
partition, was not done by Marshall’s directions, was done by witnesses’ directions ; think J. A
Davenport and witness told Marshall of it, who told them to do as they pleased, if they would
replace the Store as it was if required. Thinks he meant Dr. Haynie or his Executors or Ad-
ministrators were meant by the party requiring to put it back. Being asked by Complainants
how long he occupied and how much rent he paid Mr. Marshall, witness said that he and J. A.
Davenport took possession about 15th of January, 1858, and paid him the rent up to Ist April
last, (1854), and 81.50 on present year at $6 per month. Mr. Nichols the present tenant took
possession about 20th of Dec. 1854, at $6 per month.

Cross Examined by Defendants.

Witness deposed, that about an hour or an hour and a half, just before time of his testifying
in the Court House, James Marshall told him he rented the house at $4 per month first year and
at $6 per month since then. To the best of his knowledge Marshall was to have possession of
the Store for work he did on it, his understanding was that Marshall was to have it for 3 years
and 3 months from the time J. A. Davenport and witness rented it. The removal of the parti-
tion greatly added to the comfort, value and convenience of the house for the purposes for which
it was built. Witness and J. A. Davenport at cost of about 880 or $35 put a shed-room or
ware-room to the building, which adds to it as a store house, they also put two window shut-
ters and fitted up windows worth about $3.

Re-examined by Complainants.

Witness deposed, that it was at the time he and James A. Davenport rented from Marshall,
that he told them he was to have the house for three years and three months from time of rent-
ing to them for the work and labor he did thereon. Thinks that neither Complainants nor any
agent for them was present at that conversation.

County Clerk’s certificate and Bill of costs.

Defendants’ Depositions.

Notice by Houts, Defendant’s Sol’r to Complainants to take Depositions on 6th Sep’t. 1854,
before James S. Martin, County Clerk.

Sheriff’s retarn—by reading and leaving copy with Defendant Haynie, Aug’t 25th, 1854.—
W. Dodd, Sheriff of J. C. Ills. by H. W. Goodrich, D. 8.

B. F. Marshall a witness for Defendant testified, That he is acquainted with the parties to the
snit. Knows of Defendant Marshall and A. F. Haynie deceased, doing business as partners,
from Oct. 1848 to May 1850 when they dissolved. Defendant Marshall was to pay A. F. Hay-
nie the amount he had in the Stock and 50 per cent. on it, Defendant was to keep the Stock of
goods and books, and Haynie to retire from business. They occupied the lot in dispute a part
of which was formerly occupied by W. D. Haynie as a residence. When they dissolved Dr.
Haynie called witness to witness the contract as to the house, which is, Defendant Marshall was
to have it at half rent until the rent amounted to what Defendant had expended in building the
house the rent agreed on was $4 a month, being $2 Defendant Marshall was to pay. The house
was in possession of Defendant and his tenants from time of dissolution hitherto. Thinks at
time of dissolution it was reasonably worth $4 per month, witness and Dr. Davenport rented it
since then at that rent. Being asked at whose instance it was that Defendant Marshall contin-
ued in possession of the house. Witness said, that there was some contention between A. F.
Haynie and Defendant. Defendant wanted A. F. Haynie to take the amount he expended on
the house out of what he would owe A. F. Haynie on dissolution. Haynie insisted Defendant
Marshall should keep it until the rent amounted to what he had expended thereon.as witness be-
fore stated.

James Chance, a witness for Defendants testified that he knows the parties, and the Store
house in question. He furnished flooring plank for same, $8 worth and upwards, Defendant
Marshall paid him.

William Chance, a witness for Defendant, testified, that he knew A. F. Haynie and Defendant

Marshall. In Spring of 1848 he furnished stone for a house and Defendant Marshall paid him
$1.25 for it.

Cross examined by Complainants.

Don’t know for what house he furnished the rock. Don’t recollect the year or time of the
year.
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James Hawkins, a witness for Defendants, testified, That that he knows Defendants Marshalj
and A. F. Haynie, and knows the premises in question. Made two window-shutters therefor
and furnished the lumber and got $4 for it from Defendant Marshall, Knows that A.F. Brown
furnished lumber, made shelves, 8 doors, cased and hung them and furnished plank and made
counter table, all of which amounted to $62 and that Defendant Marshall paid Brown for same.

Cross examined by Complainants.

Don’t know whether Haynie and Marshall were partners then. Defendant Marshall paid
Brown in accounts and other indebtedness, his own Bill was paid by debt he owed Marshall.—
Was present part of the time Brown and Marshall were settling, some few days after Brown
told him they had settled, can’t recollect exactly how it was. Thinks the work was done in 1848.

Re-examined by Defendant.

Knows Defendant Marshall at time of Brown doing said work had an Execution against Brown,
don’t know the amount. Witness was to have pay for his work, and Marshall settled his ac-
count, there was not enough left to settle it and witness did not get it, had to look to Brown forit.

Re-cross examined by Complainant.

Knows no more in that matter but what Brown or Marshall told him, only in what he was
present at when they were settling.

Henderson Hensley, a witness for Defendant, testified that he knew A. F. Haynie and Defend-
dant Marshall and knows the premises. Brought a load of lime part of which he left at that
house for which Defendant Marshall paid him $5 or something over.

Cross examination by Comwplainants.

Don’t know who occupied then, Mr. Marshall ordered the lime, and he hauled it there, thinks
it was the understanding that Marshall and Haynie were building the house together. Can’t
give the date, the workmen were at work on it then. Can’t say what was done with the lime,
did not stay, thinks they were preparing to use it. Mr. Marshall paid him in cash.

Edwaad Young, a witness for Defendants, testified. That he knew the parties and the prem-
ises, he lathed and plastered the house. Mr. Marshall paid him therefor $36. Knows thelime
furnished by Mr. Hensley was used on the House. Mr. Marshall and his sons furnished the sand
and waited on witness while plastering, thinks the sand, making mortar and waiting on witness
worth $15. Mr. Marshall furnished nails for lathing worth $3, and for shingling worth $2.
Mr. Evans hauled some boards, was there when Mr. Chance hauled the rock, which was used
on the house. Thinks Mr. Haynie was in St. Louis sick.

Cross examined by Complainants.

Does not know whether Haynie and Marshall were partners then. Thinks Mr. Marshall had
the nails on hand. It was the house occupied by B. ¥. Marshall and Davenport. When the
house was finished, there was two rooms lathed and plastered, the smaller one 18 by 20 feet,
there was a lathed and plastered partition between them, dont know the size of the other room
was same width, not less than 24 feet long and about 10 or 11 feet story. In the inner part of
the building Mr. Marshall said he was going to move his drugs. The other room was shelved
off for goods, supposed they were going to put goods there. Supposed the house belonged to
Mr. Marshall, he told witness it did.  Was not in the house since Davenports was in it. The
work was done in Spring of 1848. It was finished for occupancy about June 1858.

Re-examined by defendants.

Mr. Marshal boarded witness at Mr. Easleys while the work was doing, can’t say what it was
worth.

Obadiak Kvans, a witness for Defendants, testifiel. That he knows the parties, purchased
materials for the building connected with the Store house in question, three feet convering boards
worth $2,81, thinks he settled with Abner Haynie.

Cross Examined by Complainants.

Settled with Abner Haynie, he being prasent when witness furnished boards, the reason he set-
tled with Haynie was that he and Marshall were partners then. Did not recollect the year.

Abraham Wimberly, a witness for Defendant, testified. That he is acquainted with parties and
the Storehouse in question, he furnished lathing, some 4000 at $2,50 per thousand and James
Marshall paid him for them.

James Adams, a witness for Defendant, testified. That he knows the parties and premises,
witness with his father and brother worked on framing, weather boarding, sheeting, flooring and
shingling the house and patching old house which was covered anew, it all cost 875, dont know
who paid for it. Witness and his brother were working for their father, thinks his father owed
Defendant Marshall individually at that time.

Cross examined by Complainants.

Understood from his father it was Marshall’s house. The old house was 20 by 18 feet, one
story, the new house was 24 by 18 feet, 10 feet high. There were two rooms when it was fin-

ished, divided by the gable end of the old house, which formed the partition, when finished it
was a good and substantial building.

Re-examined by Defendants.

His father told him that Mr. Marshall employed him and was to pay him.

James Young, a witness for Defendants, testified. Knows the parties and the premises, he

furnished shingles, and sills, joist, studding, sleepers and rafters, worth $79 which Mr. Mar-
shall paid him.
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Cross examined by complainants.

Mr. Marshall paid him 818 in note on witness’ brother, one horse,, some money and balance
in wituess’ indebtedness.

William G. McKinney, a witness for Defendants, testified. That he knows the parties and
premises, he and Mr. Fulton made counter, a pannel door, desk, charged $10 for counter, $6 for
pannel door, Mr, Marshall employed and paid them, witness furnished lumber for the top of
counter worth $3, which Mr. Marshall paid in lumber in return. Thinks the removal of the
partition a benefit to the house as a store room. It was painted by Marshall, who furnished oil
paint and brush, it was worth $12 or $15.

Cross examined by Complainants.

The counter was nailed to the floor, it was in the old room, there was a partition there then
the new room was used for drugs and queensware, a small portion of the counter has been turn-
ed and put in one end of room. No shed attached then, there is now. If the shed was removed
and gable end taken out as it is now it would not add to stability and firmness of the building.

Re-examined by Defendants.

The shed building has not injured, it adds to the convenience of the store.

Re-Cross examined by Complainants.

The building is 44 feet long 18 feet wide, 10 feet high, the removal of gable end: has not in-
jured or weakened the buiiding.

Robert D. Easley, a witness for Defendants, testified. Knows the parties, Mr. Marshall paid
him for board of Edward Young two or three weeks while working on house about $6.

Cross examined by Complainants.

Knows the premises, it was finished in Spring of 1848, the room built made two rooms-in the
house, thinks the frame about 40 feet long 18 feet wide, does not think removal of partition in-
jured the house. Understood from Haynie and Marshall that they were preparing the house for
a partnership business.

Re-examined by Defendants.

Thinks Haynie were not partners before completion of the house.

Mark Tully, a witness for Defendants, testified. Knows the parties, witness and his son sawed
some scantling and sheeting at their mill, worth $15 to $20 which Marshall paid.

Cross examined by Complainants.

His son James was paid, was not present.

Re-examined by Defendants.

It was paid to his son, witness and he being partners.

James A. Marshall, a witness for Defendants, testified. That he knows the parties, knows
Nathan Adams worked on house, and Marshall paid him, he was in debt to Marshall, the bal-
ance 815 he was to take in the store. Defendant Marshall furnished locks worth 83, glass, sash
and putty worth $4, paints and oil $8. O. Evans furnished boards.

Cross examined by Complainants.

Saw his fatber and Adams settling, hearing good part of their settlement.

Exceptions to Defendants Depositions filed 23d September, 1854.

1—Complainants except to all the questions and answers as leading and improper.

2—Except to service of notice, it was not served on Complainants, Attorneys or Solicitors.

3— Except to the notice as informal and insufficient.

4—Except to the authentications of the Depositions.

Exceptions to Defendants Depositions, filed 23d September, 1854.

1—No service of notice on W. D. Haynie a minor, nor on his Solicitor or Attorney.

9—No service of notice on Martha D. Haynie or her Attorney or Solicitor.

3—TExcept to B. F. Marshall’s testimony, the Complainants counsel not present and with.
out notice.

4-—Except to B. F. Marshall’s testimony, the facts stated being within the Statute of frauds.

5-—Except to questions to and answers of B. F. Marshall as leading and irrelevant.

6—Excepts to Deposition of W. Chance, Complainants not being present and without notice.

7—The questions to W. Chance leading and irrelevant.

8—Except to Jas. Chances Deposition. Complainant not present and without notice.

9-—Except to questions to James Chance as leading.

10-—Except to answers of James Chance as irrelevant.

1854, September 23. Complainants filed amended and supplemental Bill, which stated.

That at May term 1853 of Marion Circuit Court, Complainants filed their original Bill, its
object was to get possession and account of rents of a town lot in Salem, pray said original Bill
as far as material be part of this Supplemental Bill. That at said May Term, answers and rep-
lications thereto, were filed and testimony taken on both sides. That by reason of allegations in
Marshall’s answer, and the grossly fraudulent and litigious defense therein, and the collusion of
said Marshall and the Davenports and one R. M. Nichols since filing the answers, the Complain-
ants are compelled to amend the Bill and file Supplemental Bill to show true state of the case.

That said Marshall and A. F. Haynie in 1849 and previously were partners, and built a store
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house in Salem by adding a room and repairing the old house, the lot being Haynie’s, part of
the expense paid by Haynie, part by Marshall, Haynie in bad health, and he finding Marshall
was acting dishonestly, dissolved the partnership. Marshall gave his note to Haynie for amount
of stock and 50 per cent. thereon, and Haynie agreed Marshall should usc the store for a short
time until re-embursed his outlay, the store then rented for 84 per month. Marshalls outlay
inconsiderable not ascertained but did not exceed $261,08. That after said dissolution, Mar-
shall fraudulently tried to claim one half said store and lot and filed his Bill in Chancery in
Marion Circuit Court May Term 1851, Haynie, then an invalid, unable to do business, Marshall
by filing said Bill sought to take advantage of Haynie’s ill health by a default. That Haynie
recovered and filed his answer at May Term, 1851 of said Court, sworn to, and complete an-
swer thereto. That Marshall was bound to reply in 4 days or except did neither. Complain-
ants contend that said Bill and answer are conclusive on the right of the parties as far as admit-
ted or denied. That Bill and answer annexed to this Suplemental Bill.

That Marshall in said Bill not only claimed one half the store, but the $261.08 his outlay
thereon, and that he should retain the store until repaid his outlay from May, 1851, at rate of
$4 per month. That said answer fully explained all, and showed Marshall had no right to po-
session, and his attempt in another place to claim possession is unconscientious and fraudulent.

That said Haynie husband and father of Complainants respectively died, July, 1851, in Ken-
tucky, that at September Term following, he suffered the cause to abate, to gain advantage,
knowing he could not disprove said answer—and wag barred thereby of clearing title—yet if he
succeeded in a Decree pro confesso, he though since Haynuie’s death has set up a different case
from his Bill, would in case of such Decree have tried to prove his former case, as he now con-
tradicts that case—had said Bill not been answered.

That after said dissolution said store house and lot was occupied by B. F. Marshall son of
said Marshall, at $4 per month—that during occupancy of said B. F. Marshall said Haynie sent
him word he must pay rent $5 per month, as rents in Salem were rising, all which said James
Marshall knew, yet he never signified dissent or set up any claim to same knowing he was rein-
bursed his outlay.

Charges the alledged contract by Haynie and Marshall for the latter to hold said house was
only a parol agreement and void by the Statute of frauds and the Statute of Leases.

Insist Marshall is bound to account for rent of the Store at $4 per month for first year and
$6 per month for remaining time he has held same, and has received that amount. That Mar-
shall if he has any claim should look to Haynie’s personal estate. That the alleged contract is
void against Statute of frands—and that he has held the Store against Complainants consent,
and is bound to account for the rentsand pay them over to Complainants.

That Complainants are not only kept three years and a half out of their possession, but said
Marshall and James Davenport threaten to pull down part of the building to Complainants in-
jury and disinheritance of said lot.

That at last Term of Marion Circuit Court Complainants notified said James A and John V.
Davenport not to pay. any more rent to Marshall, that they to avoid same have changed the pos-
session and rented to one R. M. Nichols who with one Rufus P. McElwain now occupy—all
which continue said tortuous possession ; in which the Davenports colluded with Marshall.

Charge waste against Davenports in removing a partition wall without license, and thereby
forfeited 1ight to occupy as tenants.

Pray—That Houts, Marshall, Davenports, Nichols and McElwaine be made Defendants, to
this amended and supplemental Bill, and answer same. Pray Decree that Houts against whom
no costs are asked may convey said Store and lot Complainants. Pray possession and their
title be quieted.  Pray Injunction and Reciever. Pray further litigation he ended and perpetual
Injunction and writ of Summons.

The Bill filed May, 1851, by James Marshall referred to in said Supplemental Bill and an-
nexed thereto. States

That in April, 1847, Complainant Marshall and Abner F. Haynie a physician agreed to be-
come partners as Merchants, Druggists and Apothecary, on equal footing as to loss and gain,
Haynie to acconnt for his medical fees as partnership assets. The house in which they traded
and title were Haynic’s, but to the repair of which Marshall having contributed $261.08 which
was agreed said house and lot should be partnership stock. That they traded as A. F. Haynie
& Co., under terms of said agreement until May, 1850, when they dissolved by mutual consent
on these terms, Haynie to have proceeds of his practice, Marshall to have the Stock in trade on
hand, paying Haynie the amount contributed by him as stock in trade and 50 per cent. thereon,
deducting therefrom Haynie’s account for goods, drugs and medicines taken by him, and all
sums paid by Marshall on account of Haynie’s debt. That afterwards pursuant to these terms
and on a partial settlement, said Marshall gave Haynie his note for over $1.100, precise sum
unknown, payable March, 1851, on which certain sums were to be credited, such as Haynie’s
account with the firm and sums paid by Marshall at Haynie’s request for his debts, the amounts
were then unknown to Complainant and he believes also unknown then to said Haynie, but
when ascertained were to be credited to Marshall on said note.

That at and before dissolution aforesaid and execution of said note, Marshall paid for Haynia
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as follows—To R. D. Easley for Haynie’s Board and Lodging 855—Stage fare 810—A Woos-
ter Bank Bill paid in by Haynie, worthless, $10—Medicine to Haynie, and furniture for Apoth-
ecary shop ®30.—Judgment held by B. Bond against Haynie and a lien on his Real Estate
$8125.—Insurance on Store $34.25.—Two suits of clothes amount not known, all which items
were not taken into account at time of said dissolution and making said note. Complainant
Marshall charges he is entitled under terms of dissolution to 50 per cent. additional on all sums
that should have been deducted at time of settlement, all which Haynie knew and has the vouch-
ers for in his possession. That since dissolution and during 1850, Haynie bought goods of Com-
plainant to amount $130.79. That afterwards in March, 1851, Complainant paid Haynie $700
and at the same time gave an order on J. T. Dwyer for $100 which was paid making in all
$938.79 paid since giving said note. That at time of dissolution it was agreed that Marshall
was to retain the Store house at $4 per month until said $261.08 outlay on said store was re-
paid. That said $938.79 paid since note was given and $381.37 amount paid previous to dis-
solution and not accounted for makes $1320.16 an amount exceeding the sum due by Complain-
ant to said Haynie. That Complainant has often applied to Haynie to account and settle and
give up said note and pay the balance as in equity he ought. Haynie refuses.

Prays answer, and specially interrogates as to each item. ~Prays partnership account. Prays
account of monies paid since dissolution. Prays Decree for amount to be found due, and that
Defendant Haynie produce the vouchers and deliver up said note.  Frays further relief and sum-
mons.

The answer referred to in Supplemental Bill and annexed thereto and filed May Term 1851.
States :

That the time and terms of partnership are correctly stated. Denies Complainant Marshall
was to acquire any interest in the Store house, or that it was partnership stock. That if such
contract be shown it is parol and void by the Statute of frands, which is pleaded. Time of dis-
solution correct. States the Terms of dissolution to be as follows: Defendant Haynie was a
practicing physician, and the proceeds of his practice was joint stock, but on dissolution it was
agreed Haynie should retain all these proceeds as well those paid as those unpaid, and all sams
paid in to the firm few such practice Marshall was to refund with 50 per cent. thereon—further
it was agreed, that Haynie’s Store account with the firm be deducted from the assetts
thereof, also all monies before that drawn out by said Haynie—a balance was then struck which
with 50 per cent. additional was to be paid by Marshall to Haynie, subject to his instructions
That Haynie’s account for Drugs was not to be charged. That on these terms settlement was
had and ballance adjusted for which Marshall gave his note for $1184,40 in full of all was sup-
posed to be due. That the $45 charged as paid Easley is incorrect, no such judgments having
been made, there was mutual debts between Fasley and Defendant Haynie not yet settled. That
any debt to Easley was individual and not partnership, and if paid was done without Haynie’s

- authority. Charge of $10 stage fare incorrect 3 willing to pay, it was a partnership charge,

and adjusted. $10 Wooster Bank Bill incorrect, it was received by Marshall for the firm and
he should pay it, is willing to deal equitably. That $30 charged for furniture of appothecary
shop incorrect, it was not worth $8 which last sum even under their agreement is an improper
charge, the $125 paid B. Bond if ever paid was if paid on a judgment not of Haynie, and barred
by limitation, and if paid wasa payment of a debt of a third person without authority and not
a partnership debt.  That by the terms of the dissolution Marshall after complying
with the terms before stated was to have the entire stock on hand, and pay all the firm debts.
The charge for insurance was a firm debt and to be paid by said Marshall—positively denies the
charge for two suits of clothes. That the $700 cash and the $100 from J. T. Dwyer were paid
and credited on said note. That the statement of Marshall’s outlay and agreement are not cor-
rect. That said outlay was not then ascertained, no time fixed for payment. That Marshall
continued to occupy the store at rent of $4 per month and has occupied and now occupies, said
rent should be deducted from said charge for outlay, when the amount paid is proved. That
Haynie holds an account against Marshall besides said note for $135,75, has offered to adjust
their matters, but could not effect it. Denies anything as to the partnership is open and unset-
tled so as to require the aid of a Court of Chancery. 'That for all mutual claims the remecy at
Law is complete. That the charge of $138,79 for Store account against Haynie is not partner-
ship and ha Defendant Haynie has a right to apply it on any debt of said Marshall, that Defen-
dant Haynie is always ready to adjust it in final settlement.

Order of Judge Baugh of 23d September 1854, refusing to allow filing of amended and Sup-
plemental Bill, and refusing to grant Injunction and Receiver. This order is not entered of
Record, it is only filed among the papers.

Order of May Term 1855 continuing said cause.

Order of September Term 1855, giving leave to file amended and Supplemental Bill.

Order of September Term 1855, appointing Silas L. Bryan Receiver &c. and granting Injunc-
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tion as prayed
Injunction dated Tth November 1855 against Defendants Marshall, Davenports, Nichols and
McElwain for renting or underletting the premises, and from committing waste.

Order of January Term 1856, continuing said cause.

Order of May 7 1856, referring to James S. Martin, Master in Chancery, to take proofs, &c.

Answer of James Marshall of May Term, 1856, to amended and Supplemental Bill, States.

That he admits filing of original Bill at May Term 1853, but with an additional object not
stated in amended Bill, viz: to get title and possession of said lot and an account. That De-
fendant answered said original Bill fully and refers to same. Unqualifiedly denies that his de-
fence in said answer was grossly fraudulent and litigious. Denies collusion charged with Da-
venport, and that same is false. Denies he claimed title to lot, but only a possessory right un-
der contract with A. F. Haynie. That ever since he filed said Bill in 1853 he has been ready
and pressing a hearing, but Complainants are postponing same, pretending surprise by Defen-
dants answer, though Complainants well knew before filing said original Bill, the nature of De-
fendants claim, viz: That he claimed use of said store at a given rent until reimbursed his out-
lay in said house. That sometime in 1547 Defendant and Haynie became partners in sale of
Goods and Drngs. That Haynie was to contribute $1,500, but never paid more than $400.—
That the room then occupied was too small. That they agreed to build on lot which Haynie
said was his. That Haynie went to St. Louis at that time. That Defendant wert on and did
build, &c. Haynie paying only a small amount. That Defendant superintended the work and
paid individually $227,04. That at that time the lot belonged to W. D. Haynie and not to
A. T. Haynie. That it was mortgaged, foreclosed and sold by Houts, Commissioner. "That
Defendant bid it off for A. I. Haynie. That Defendant bought large stocks of goods, paid for
them. Haynie paid nothing more than said $400 and but little personal attention. Defendant
obliged to borrow money on personal credit, and began to make bills for goods in his own name,
said Haynie promising to pay his share of capital. That finally in Spring of 1849 they agreed
that Haynie should go out, Defendant paying him all he had paid in by cash or medical prac-
tice and 50 per cent. Defendant previously offered to sell to Haynie on same terms and 50 per
cent. There was then a partial settlement and Defendant gave his note for $1000 or $1100
(sum forgotten, ) that was all was settled, the memoranda taken down thereof Haynie took. On
their settling the Store house was hard to settle, neither wanted it, it was finally agreed that Defen-
dant should keep it at $4 per month rent, J to Haynie 1 to Defendant until his outlay was
paid then Defendant did not want it for more than a year and would then rent it out. The agree-
ment was verbal, but was well understood and witnessed. Defendant submits that the statute of
frauds cannot effect said agreement because it was wholly exacted by Defendant by his payment
in advance of the rent agreed on, and his having possession and continuing in possession person-
ally or by his sub-tenants, and the contract being made in good faith. Denies he ever claimed
said property as his own, or frandulently filed his Bill in 1854. That said Haynie requested De-
fendant to file it to settle their matters, and sent a note to Houts, his Counsel, to bring suit for
that purpose. Admits Haynie answered at close of Term, and died before the next Term. De-
nies he suffered the cause to abate, that he intended in good faith to prosecute it, and prove his
Bill. But the court (Judge S. 8. Marshall) ruled it must abate by Haynie’s death, as it was a
cause could not have been originally brought against the legal representative of Haynie dec’d.,
being for Discovery as well as Relief. That he furnished his Solicitors with items of outlay to
$261.09, but since then found items promiscuously charged in the books which aggregate
$337.04, and which he submits he has proven almost entirely by Depositions in this cause. De-
nies he has set up a Different case since death of Haynie. Knows of nothing of alleged notice to
B. F. Marshall to pay $5 per month, does not believe it was given. Did sub-let to Davenport
and his son B. F. Marshall—and that McElwain and Nichols now occupy it. Denies waste.
Admits repairs, and that the house can be given up in same condition as received (ordinary wear
and tear excepted.). Submits he is not bound or concluded by his own Bill or by Haynie’s an-
swer, dcc.

General Replication to said answer filed.

September Term, 1856 —Order continuing cause.

Notice to Houts & Hamilton Sol’r for Defendants to take Testimony before Master in Chan-
cery, May 8th, 1856.

Master’s report of Testimony for Complainants.

George W. Haynie testified, he knew the partners in Spring of 1851, while A. . Haynie was
sick, he directed witness to notify B. F. Marshall the tenant he must pay $5 per month rent, B,
F. Marshall made no reply. Thinks $60 a year a fair rent for 1851 and 1852. Thinks it could
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rent for $75 a year for 1853, 1854 and 1855, and up to present time worth $125 a year. For
sometime before A. ¥'. Haynie’s death, he and James Marshall were partners doing a credit bu-
siness—taking down the partition no injury, but more rent could be got if rented separately.—
When the addition was built labor and material was low : thinks it could have been for $150-
it was an additional room. A. F. Haynie was husband of Complainant Martha D. Haynie.

Samuel Hull for Complainant testified, he knows the parties, that previously to death of A. F.
he, and James Marshall were partners in a credit business. The addition when built could have
been done for $250, labor and material being low. Taking down the partition no injury to rent-
ing, from 1851 to 1852, it would have rented for $60 a year—from 1852 to 1854 worth $75 a
year—from 1854 to present time worth at least from $10 to $12 per month.

Decree of Judge Breese (Circuit Judge,) at August Term, 1857. Hearing by consent of par-
ties, on original Bill, Answers and Replicaticns—and Supplemental Bill of Complainants, An-
swers and Replications, Depositions and Exhibits.

Decree.—That Thomas F. Houts, convey the Town Lot &ec., in question by Deed to Com-
plainant Devisees of Will of A. F. Haynie to hold in equal parts as Tenants in common, and that
the Deed heretofore given by Houts to A. F. Haynie since his death be cancelled.

Decree —That Complainants are entitled to the rents &e., of said pramises from death of A.
F. Haynie, to-wit : from 1st of July, 1851, to time of accouuting before Master in Chancery.

Cause referred to Master to take and state account of rents and profits, and report to next
Term-—cause continued therefor.

March 19th, 1858. Master’s Report filed. Annexing Receiver’s Report and Exhibit A.—
State of rents as follows, to-wit :

Rents received by Defendants from Ist July, 1851, %72.00
to Jan. 15, 1853, at $4 per month, ;

Rents received by Defendants from Jan. 15, 1853, | &144 00
to Jan. 15, 1855, at $6 per month, i

Estimated the rents from Jan. 15, 1856, to April, %105.00
5th, 1856, to be,

Rents received by Receiver from 5th April, 1856,
to 26th April, 1857, §~ $80.00

$401.06 ’
Report of Silas L. Bryan, Receiver, annexed to Master’s Report, stating net receipts to be

$80.06 which he paid Complainants. Exhibit A. annexed to Master’s Report, being abstract
of evidence relating to rents &c., to-wit :

1--B. F. Marshall and J. A. Davenport tenants from death of Haynie to 15th January 1853,
at $4 a month.

2--J. A. & J. V. Davenport tenants from above date to December, 1853 at $6 a month.

3—R. M. Nichuls occupied from last date to sometime in 1855, at $6 per month.

4—G.. W. Haynie, says Lot worth in 1851 and 1852, $5 a month, in 1853, 1854 and 1855,
$75 a year and $125 for 1856.

5—S. Hull, says the rents at $60 a year for 1851 and 1852, from 1852 to 1854 at $75 a year,
from 1854 to 1856 at 10 or 812 a month.

Order of March 10th, 1858, Judge O’Melveny, refusing to release Houts as Commissioner and
appoint P. P. Hamilton, and refusing to alter form of the Decree of Judge Breese.

Decree 17th March, 1858, Judge O’Melveny. That the Decree herein be ensered as of last
August Term——ordered it be referred to the Master to take an account of the rents &c., Master
presents his Report, which is approved and filed.

Decree that Defendants pay Plaintiffs the amount reported to-wit : $401.06 within 30 days.——
Execution to issue on default to pay. Ordered that Counsel draw the Decree, submit it to the
Court for approval, and on such approval that it be entered as of the present Term.

Final Decree, March Term, 1859, Judge O’Melveny presiding. Decree made 4th April, 1859

Recites, that Nelson for Complainants presents Draft Decree.  Decree recites or-
der of March Term, 1858.

Recites presentation of Master’s Report filed 17th March, 1858.

Recites. The Court examined said Draft, Decree, and also the minutes of Judge Breeze at
August Term 1857, and his Decree and the papers. States the Court approved of said Draft
Decree, and confirmed sawe and ordered it of Record as of August Term 1859.

Ordered the Decree of Judge Breese and the Master’s Report be recorded as part of this De-
cree and cause removed from Docket. (Here followed Judge Breese’s Decree for which see
pages 157 to 159 of Record herein. Then followed Master’s Report, see pages 159 to 163 of Re-
cord herein.) The Draft Decree presented by Nelson and approved. Ordered, that Complain-
ants recover of the Defendants James Marshall, James A. and John V. Davenport the sum of
$401.06 according to Report of Master. That Execution issue against them unless paid in 30
days from this date (17th March, 1858.) Ordered, that Defendants Marshall and Davenports,
forthwith deliver up possession of the premises. Order perpetually enjoining them from disturb-
ing Complainant’s possession and that this Decree be entered as of March Term, 1858. N. B.
This Decree entitled to a credit of $80.06 paid to Martha D. Haynie by the Receiver and he en-
dorsed as a credit on the Execution, '
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