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NCVEMBER TERM of the SUPREME COURT, held at Mr. VERNON, for fhe

GRAND DIVISION of the STATE ot ILLINOIS, a. p. 1860.

R. F. WINGATE adm’r of the )
Estate of E. H. Rmaeway, |

dec’d, ¢ Error to Jefferson County,
versusg

OrvaL Pooyg J

ABsTRACT OF RECORD,

P The eomplainant below, September the 6th 4. . 1853, fled his bill sgainst E. H.
Ridgeway, since dec’d, substantially as follows: Thas Robert Castles with comp’t as
his security, executed to the Bank of Iliinois, at Shawneetown; two notes, oxne dated
July 8rd A. p. 1841, payable scven months after date, for $7,70,00, the other dated
‘August 4'h'a. p. 1841, payable seven months after date, for $900, that Castles died

i mtestarel about the 25:h of September 4. D. 1846, leaving  said notes unpaid, and his

& " estate in an cmbarrassed, acd insolvent condition; that Walter B. Scates, Ly appoint-
ment of the Probate Court, of Jefferson County, Illinois, became adm™ of his estate,
e - and afreiwards resigred, sud en the 1st da;y of Jute, o, D, 1848, said Ridgeway dec’d
by sppeintment of said Probate Court, became adm’r DE BoxIs NoN of said estate, that
Castles also, at the time of his death, owed said Bark by note, due 31st of March A.

D. 1842, for 900, upou which said Ridgeway, with E. H. Gatewood, since dec’d, were
aecurities, ‘ :

That said E. H. Gatewood was 'co-securi ty with said cOmp’t upon said note dated
August the 4th A. b, 1841, and cne William Castles, aince dec’ d,
said note, dated July 8rd, A. . 1841.

was hig security cp

That said three notes. amounting in the aggregate, principal and interest, to $3827,

20, were filed in said Probate Comt, and allowed against said estate, wpon which in-

V4 debtedness Ridgeway was ordered to pay the following suws:
Augz. 26:h; 1848, $613,35
March 1859, 175,986.
April 1851, 389,82,---81,179,13,

Th:t. at tbe time sa;fi orders were made, the certificates of said Bank could have been
bougbt at twenty five cents to the dcllar, and such ivas their market vslue. and them
7 greater part, if not the whole of said three notes, could have beén paid off with the
morney so ordered to be paid; but that Ridgeway unmindful of his daty, and intending teo
delraud the comp’t, as the security of the said R. Castles, and rendér him liable to pay
the notes on which he was security, purchased the certificates of said Bank, which coet,
5/ and were of the value of about fifty dollars, and paid therethh; the said dividend of
six hundred and thirteen dollars and thirty five cents and also the other dividends in like
manner.
* That the Comp’t was sued on the tw;) notes, for which Le was securit.y.' and compel-

led to pey $2274,23, and thirty dollars eost,
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Fhat Ridgeway is aceountable to comp’t for a proportionate share of the sums of mon

ey 50 ordered to be paid on the said three notes, in proportion to the amount due uvon
cach note, at the time the orders were wade, deducting the small payment wmade in Bank

certifieates, at their real value. %e bill prays that Ridgeway answer the same undér

oxth, and for judgment for the amount which ought to have been peid over to the Bank

on the two notes upon which the comp’t was secuvity, deducting the vaiue of the certifi-

cates paid by Ridgeway, and for interest, &e.,

R dgewsy fi'ed his auswer under oath, February 28th 1854, by which he admits the
death o Castles, and that administrationon bis estate was had. as alleged, but that ke
had no knowledge of the corp’t being security, as in his bill alleged, and calls for the
proof.

That h's intestat’s ¢state wasin an embarassed condition, at the time of his death;
a-d that unles he chauld ve able to golleet the debts due his estate, about which he was
wholy unable to s ate, the €statg won'd be insuflicient to psy the debtsprovenand allowed
egali st it, but the smouns of the d-ficic Lie could not then ascertain, as the estato then
remained n an uneertain and uncettled condition.

That E. H. Gatewood and William Castles died. ard the said Gatewood, insolvent, as
alleged, but whether said Wiiliam Castles’ estate was insolveut he did zot know, and
cal'ed for proof. ‘

"hat the potes in comp’t bill mentioned were filed, sad on the 23rd day of March, A.
D. 1848, al'owed against said R. Castles’ cstate, that the amount of said notes when ale
lowed were einselidated, and amounted inthe agzregate. as near ashe could ascertain,
to the zum of %375334i‘ princ‘i(pal and interes, upon which svw. in striking dividends

upon his intestate’s estate, he was ordered by said Probate court to pay as follows.

August 23th 1848, £612,35
Apnil 1850, 175.96
April 1851. 889,82,---81,178,13.

That the said first and second dividends amounting to the sum of $788,31, he paid
with the serip and psper of said Bank, which ke purchased iu Cincinasi, Ohio, where he
bad gone for that purpoese, alone fiom bis residence in Jefferson County, Iilincis, atan
expence of thirty dollars, that he actually paid for the said paper and scrip, with which
he paid off the said sum of $788,31, the sum of fifty cents to the dollar, ke also paid
said dividend of $889.82, with the scrip and paper of said Bank, for which he actually
paid. m the city of St. Louis, the sum of sixty centy to the bollar.

That he acted 2s be did, not with the intent to defrand any one interested in said es-
tate, Lut to make himse!f whole, and secureas far as he could, for his intestate’s estate
was large'y indebted to ‘him, on account of largé debts he had been compelled to pay
83 security for his intestate, amountiong then to $646, a large omount of which debss
were transferred to him since they were filed and allowed against his intestate’s -estate,

snd were subsisting claims in bis favor, against the same.
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That ke knew nothing of the comp’t being secn ity 88 alleged, lue called for
proof.

That the estate of his intestate isstill in an ungottled ¢ondition, and that he has been
uaable to mabe a fin:] settlement of the same, there being a large smonst of money dus
sald estate, sufficient, or near y 8o, to the debis allowed and proven against the

same, but whet amount he would be able to colleet, he was unable to state.

That so far as he has been able to ascertain from the reecrds insaid esiate e, and
from every other means in bis power, the assets of the sama unappropriated, are as f£:1-

lows:
Cash on hand, £154,
Deb's due the estate, $2730.

That he paid off the d.vilend so s'ruck in favor of the Dack, fully in 2ceordance with
the ordcrs of said Pr.bate Court, and deries that he scted fraudulently, or attempted
to d friud the comp’t in the manag-ment of said esate.

That the eomp®t has not filed or had allowed aguicst hiz said intestate’s estate, any
clatm or demwand whatover, aud bas no subsistirg claim agzinst bis intescate’s estate.

At the October tere A. D 1857 of the cours below, tle death of Ridgeway was sug-
g sted, aod leave granted to make R. F. Wingute his adm’r, 2 party who came iato court
wuived process, and entered s apprarance in said cause, and said cause being finally
subu:itted, to the court, ai the May term of said cireuit court, on the 14.L day of May
A. D. 1838, it was decreed thai the coinp’t recover of the def’t as adm’r of E. I Ridge-
way dec’d the sum of $415,00, together with the cost of suit, fo be‘paxd out of the estate
of said Ridgeway, to be admizistered in due course nf administration.

EVIDENCE.

Comp’s proved by John T. Jones that in Avgust a. v, 1848, the scrip of said Bank
was worth abous forty cents to the dollar, and that in March A, b, 1350 about forty five
ordifty cents to the dollar, and that bisrecollection wus based in thatkind of money, a-
bout shose dates, and that there was no difference betwaen the paper and certificates of
said bank,

- By W. A.Dccker, the same.

By Joseph Bowles, thatle wasacting as clerk for the Bank of Illinois, at Shawnee-
town, under Wil'iam Thomas. as trustee, and alsounder A. Q. Caldwell, as assignee,
and that about one year previous to the death of said Caldwell. ho assisted in that ca-
paeity, and all the time that William Thomss had Leen trustee, of said Bank., That
Robert Castles was indebted to said Bank by note dated July 3rd A. p. 1841, upen
which William Castles and Orval Pool were securities, and also by note due Mareh the
Tih, A D. 1842, Orval Pool and E. II. Gatewood securities, and that the balance of
principal and interes: due on said notes, August the 5:h A.D. 1852 was §22 72,28, and

was paid by Orval Pool to W:lliam Thomas as trustee of said Bank.
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And that by agreement of the parties, on the 28th day of April, 4. ». 1856, (ha

deposition of said Bowles was again taken to beread in snid cause, on behalf of either
party., on the trial of said suit, who testified that he knew that Pool wag security on
£aid notes, by this the first name on notesof said Bank, and the neme placed on the
back of the notes together with the amount were the principals, and that the discount
book of said Bank was so arrarged as to ghow Prineipals and eecurizies, and that in
this instance shows Robert Castles to be the principal, and that on cross cxamination by
Cefendan-, be krew by the discount Look referved to, that the first name on nctes of sajd
Back was the prinzipsl in the note, by the discount book as above referred to, and al-

80 in al! cases where he had attend d to tte settlement of such notes, the first name hsd
slways been recogn’zed as the principal, ard that Lisinformation 43 to the name on the
back of the note wa: d.rived from the same source; that part, and witness thought all
the amiunt of said notes wag paid by DPool to bim, as agent of Wiliiam Thomas, sxnd
that he passed the same to the eredit of said notes, on the books of said Thomas as
trustee of said bank, tuat Pool paid the same in certificates and notes of suid Bank of
I'l'nois, which were worth about six ¥ five cents to the dallar at that time.

By Jibin Olaey Esq. thathe was an Attoraey and Counsellor at Law, and was em-
Ployed, by said Oival Pool to defong £or him a suit instituted against him by the as.
signes of the Bank of Ilinois. at Shawneetown, torecover the amount of gwo promisso-
¥y uotes, ore dated July 3rd, A, p. 1841 for seven hundred and scventy doliars, sevea
months afrer date, with interest at the rate of eight per cent from due unti] paid; sig.
ned Robe:t Castles, W. M. Cusles and 0. Pool, the other dated August the 4th, 1841
for nine huudred dollars, dueseven months after date, and payable to said Bank, with
thie same interest, and signed Robers Castles, 0. Pool and E. H. Gatewood, and that
his advice to said Pool was to P&y said potes off rather than have said sujrs progecuted
further, Le knm\.irzg cfno defense to said Botes, or either of them which could bo
male available, that Pool was opposed to paying the notes until advised by Montgom-
ery and wyself to do s0, which was all the evidence on the pars of comp’t.

Defendart, Ridgeway proved by James Frizell that some years back, date not regol-
lccted, be was familiar wi-h the fact that his father s William Frizell, dec’d loaged to
Robert Castles dec’d a sum of money, smoust not recollected, for which said Casiles ex-
ccuted to hus father h's note ernduorsed by E. H- Ridgeway, as his security, and that afa
ter the death cf said Castles, and before the death of his fatber, the same ag tally
paid by Ridgeway as said security.

By Walter B. Scates, that E il for the use of J. Har?in, at the March term A. D+

1849, obtained a Judgement against E. [T, Ridgeway, for one hundred and eichty five
dollars & forty-four cents, the fame was paid to him as Iurlan’s Attorney by Ridgeway

‘The Judgement was obtained on a note given by Robert Castles a3 principal, and on which

#3id Ridgeway wus seeurity in fact, only and ¢)mpelied as sach to pay said debs.



By William B. Thorn, that it would cost in going to, and returnirg from Mt. Vernen
Iilinois, to Cincinnatti Ohio, under ordinary circumstances, on a business trip, seme-
where about thirty-five Dollare, and that a trip to 8t. Lows Missouri, under suel eir.
cumstances, would cost twelve dollars

By Joel F. Watson, Clerk of the County Court, within and for the said County of
Joff-rson, that the umount of claims of the fourth class allowed against the estate of

Rob-rt Castles dee’d due to divers versons, at the time the first dividend was made nron

sald deh's, was §3561 11, which incluted $3327, a the Bank of Iilinois, and that
the amouns of the dividend made upon said claims at that t.m:, was $906,25, that the

o

amount of said dividend made upon said Bauk debt was $612,23, and when the sccond

dividend was made vyon said dubts. the emount was $5220.80, and the dividend §260,-

52 upon rard Bank b §175.6, and when the tLird dividend was rmade, the dcbis of
the +s'are were §5268 (8, ard that the amount of the third dividend vpon o}l of the debta
vas (578,41, including §389 82 to said Bank, all of which were ordered to be paid by

aoid Rodgeway, as administrator of . Castles dec’d, that the first and second class claims

g irse suid R. Castles’ estate. were paid previous to the striking of any dividends upon

the said debts of the fourih class, and that no other divideads had been made upon seid
fourth class claims, and those referred {0 by him.
ERRORS ALSIGNED.
1st. The Court erred in rendering a decree in favor of the deft, and egainst th°
appellant.
2nd. The dzcree of the Court Was for more than the def’t had a right to recover of

the appellant,
' RIF, WineaTs, Adwm'r.



BRIEF.

The relation of trustee and cestiqne-trnst, from anything appearing from the reeord.
did not exist between the def:., and the saiq . . Ridgeway deceased , and unless such™
relation existec, the deft., could have no pretence of claim against the plff.

If the scts of the piffs. intestate, as appears from the reccrd, made him liable to any
one, 1t was to those who had claims allowed by the proper authority against his intestate
estate, and the deft. not occupying that position, no cause of acticn existed 1 his favor
egainst the plffs. intestate,

If the deft had any demand against the estate of R. Castles deceased, he should have
presented, and had the same allowed against said cstate before he could legally claim to
ve a creditor of raid estate, as against those who had demands allowed ag&ingt said es-
tate. Hence we affirm that if the plffs, intestate was liable to any one onaccount of ‘his
conduet, as presented by the record, it would be to those who had demands sllowed
against his intestate estate. ’

That if the Court below properly held ths plaintiffs intestate liable, that liabi'ity would
exist in favor of all the creditors of said R. Castles deceased, in proportion to the amount
due them respectively.

The debts of the estate at the time the first dividend was struck, amounted to $5664,
11 100, which included §3827, 20-100, due the Bank of Illinois, upon which debt due
the Bauk, the first dividend amounted to $612, 35 100, which Ridgeway paid off with
money & scrip of the Bank, for which e gave 5J cents to the dollar, thereby making
the sum of $306,17.

At the time the second dividend was made, the debts of the estate amounted to the
gum of $5229,80 including Bank debt, upon which Bank debt was then ordered to be
paid $175,96, which Ridgeway paid with paver of said Bauk, for which he gave 50 cents
to the dollar, thereby making $87.98. “

When the third dividend was siruck the debta of the estate amounted to the sum of
25268,08, incinding the Bank debt, upon which Bank debt was then ordered to be paid
$389 .80, which Ridgeway paid with the paper of the Dauk. which cost him 6y eent: to
the dollar, thereby making §155 93, making in sll so saved by Ridgzeway §$550.08,
from which sum should be deducted Ridgewny’s expenses, amourt to $42,UU, which
wounld leave the sum of $508,08, prefits made by Ridgeway ‘

The deft. paid off for the estate §2272 23. with scrip of the Bank, which was worth
65 conts to the dollar, makicg money paid by him for the estate $1476,94. e
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NOVEMBER TERM of the SUPREME COURT, beld at MT. VERNON, for the
v GRAND DIVISION of the STATE of ILLINOIS, . p. 1860.

R. F. WineaTE adm’r of the)
Estate of E. H. Riparway, |

dec’d, ¢ Error to Jefferson Ccunty.
: versus : |
OrvaL Pooxn 1

ABSTRACT OF RECORD,

The eomplainant below, September the 6th o. ». 1853, filed his bil sgainst K. H.
Ridgeway, since dec’d, substantially as follows: That Robert Castles with comp’t as
his security, executed to the Bank of Iliinois, at Shawneetown, two notes, one dated
July 8rd A. p. 1841, payable scven months after date, for $7,70,00, the other dated
August 4:h o, D. 1841, payatle seven months after date, for $800, that Castles d'ed

intestate, about the 25th of September A. D. 1846, leaving said notes unpaid, and his
estate in an cmbarrassed, and insolvent condition; that Walter B. Scates, by sppoint-
meot of the Probate Court, of Jefferson County, Illinois, became adm’r of his estate,
and afretwardsresigned, and on thelst day of June, s, ». 1848, said Ridgeway dec’d
by appointment of said Probate Court, became adm’r DE BONIS NoX of said estate, that
Castles also, at the time of Lis death, owed said Bark by nnte, due 218t of March A.
p. 1842, for 300, upon which said Ridgeway, with E. II. Gatewood, since dec’d, were
securities.

That said E. II. Gatewood was co-security with said comp’t, upon said note dated
August the 4ih A. p. 1841, and cne William Castles, since dec’d, was bis security on
said note, dated July Srd, A. ». 1341,

That said three notes. emounting in the agzregate, principal and interest, to $3827,
20, were filed in said Piobate Comt, and allowed agairst said estate, wpon whick in-

debtedress Ridgeway was ordered to pay the following sumws:

Aug. 26th; 1848, $613,35
March 1853, 175,98.
April 1851, 289,82, ---§1,179,13.

That, at the time said orders were made, the certificates of said Bank could have been
bonght 2t twénty five cents to the dollar, and such was the'r market vslue, and the
greater part, if not the ﬁhole of said three note‘s“, c'cvu}d“hév‘t-sqg:eéﬁ p"a;d:oﬁ' 'wit‘hht‘i’)(e
morney so ordéred to be paid; but that Ridgeway unmiindful ofhis duty, and intending to
defraud the comp’t, as the security of the said R. Castles, and ronder him liable to pay
thé notes on Which he was security, purchased the certificates of said Bank, which cost,

snd were of the value of about'ﬁfty doHars, and paid therewith, the said dividend of

s;xfb;rxudred and thirteen dollars and thirty five cents and also the other dividends in i

wanner.

~ That the Comp’t was sued on th_e_jtv:_v‘o notes, for which ke wes secufity, and comspel-

led to pay §2274,28, and thirty dollars eost,
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That Ridgeway is aceountable to ¢xmp’t for a proportionate share of the $ums of mon

ey s0 ordered to be paid on the =aid three notes, in propertion to the amgunt due upon
each note, at the time the orders were wade, deducting the small payment made in Bank

certifieates, at their real value.  The bill prays that Ridgeway answer the same under

oath, and for judgment for the amount which ought to have been paid over to the Bank
on the two notes upon which the comp’t was security, deducting the value of the certifi-
cates paid by Ridgeway, and for interest, &e.,

Ridgew=y filed his auswer under oath, February 28th 1854, by which he admits the
death of Castles, and that administrationon bis estate was had. as alleged, but that he
hiad no knowledge of the comp’t being security, as in his bill alleged, and calls for the
éroof.

“That hig intestat’s estate wasin an embarassed condition, at the time of his death,
and thst uales he thould oe able to collect the debts due his estate, about which he was
wtolly unabie to s'ate, the estate wou'd be irseficient to pey thedcbts provenand allowed
agaiust it, but the amouns of the deficis he could not then ascertain, as the estate then
remamed (n an uncertain and unsettled condition.

That E. H. Gatewood and William Castles died. ard the said Gatewaod, insolvent, a8
alleged, but whether said William Castles cstate was insolvent he did rot know, and
called for preof.

That the notes in comp’t bill mentioned werg Gled, and on the 28rd day of Mareh, 4,
P. 1848, al'owed against said R, Casiles® estate, that the amount of said notes when al-
lowed were ecrselidated, and amounted inthe aggregae. s near as he could ascertaln,
to the sum of $3758 41°¢ principal andinte;es, upon which sum. !n steiking dividenda:

upon his intesiate’s estate, he was cidered by said Probate court to pay as follows:

August 28th 1848, $612,35 -
Apnl 1850, 175.96
April 1851. 389.,82,---$1,178,18.

That the said first and second dividends amounting to the sum  of $788,«’3L he paid
with the serip 2ud paper of said Bank, which e purchased iu Cinginati, Ohio, where be
bad gone for that purpose, slone from his residence in Jefferson County, Illinois, atan
expence of thirty dollars, that he actually paid for the said paper and serip, with which
he paid off the said sum of $788,31, the sum of fifty cents to the dollar, Le also paid
said dividend of $889,82; with the scrip and paper of said Bank, for which he sctually
paid. mthe city of Bt. Louis, the sum of sixty centy to the bollar.

That he acted as he did, not with the infent to defraud anyone interested in s2id es-
tate, but to maké himself whole, and secure as far as he could; for hisintestate’s estate
was largely indebted to bim, on account of large debts he had be>en compelled to pay
as security for his intestate, amounting then to §646, a large omeunt of which debts -
were transferred to him since they were filed and aliowed against his intestate’s estate, .

and were subsisting claims in his favor, against the same.
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That Ee knew nothing of the comp’t being security as alleged, tut called for
pr oof.

That the estate of his intestate isstill in an unsettled condidon, and that he has been

uashle to make a final setrlement of the szme, there being a Targe smonut of money due
éaid estate, cufficient, op nearly 5o, to pay the cCebts allowed and proven againat the
same, but whet amount he would be able to collect, ke was unable to state,

That so far as Le has been able to ascertain from the reerrds insald estate, and

from every othey means in hig power, the assets of (he sayus

2 Ut

lows;
Cash on hand, $154,
Deb's due the estate, $2000

That he paid off the d:vi lend so struck in favor of the Bark, fully in aceordance with
the orders of aid Probate Court, and denies that he acted fraudulently, or attempted
to defraud the comn’t in the mrpagement of said estate

That the comp’s bas not filed or had allowed against his said intestate’s estate, any
claim or demand whatcver, aud bas no sabsistieg claim agsinst his in‘cscate’s estate.

At the Octuber term A. . 1857 of the court below, e desth of Ridgeway was sug-
g-sted, and leuve granted to make R. F. Wingate his adm’r, a party who came iato court
waived process, ard entcred s appearance in said cause, and said cause being finally
submitted, to the e-urt, at the May term of said circnit ccurt, on the 14:h day of May
A. D. 1858, ivwas-decrced that the comp’t recoyer of the def’t as adm’r of E. II Ridge.
way dec’d the sum of §415,00, togother with the cost of suit, to be paid out of the ¢stute
ofsaid Ridgeway, to be adwmisisicred in due ccurse of adminietration.

EVIDEXNCE.

Gomp’s proved by John 7. Jc-m;s that in Avgust a.p. 1848, the ser’p of said Bank
was worth about forty cents to the dollar, and that in Marck 4. p. 1850 about forty five
or fifty cents to the dollar, and that his recolleetion was based in that kind of money, a-
bout those dates, aud that there was no différence betwsen the paper and certificates of
s1id bank.

By W. A. Deeker, the same.

By Joseph Bowles, that Le wes acting as clerk for the Bank of Ilinois, at Shawnee-

8,as trustee, and alsounder A. (4. Caldwell, as

town, under William Thom

i about one vear previons to the death of said Caldwell, he gssisted in that ca

aud t}

pacity, and all the time thet YWilliam Ttomes had Leen trustee, of ssid Dank. Thas

Robert Castles was indebted to said Dank by note dated July 8rd 4. p. 1841, upon

which Wil'iam Castles and Orval Pool were securities, and also by note duz March the

Tth, 4 ». 1842, Orval Pool and E. H. Gatewood securit] s, aud that the Daiance of
ORS

priccigal and interest due on said notes, Auvgust the 5th A.p. 1852 was §2272,23, and

was paid by Orval Pool to William Thomas as trustee of said Bank.
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And that by agreement of the parties, on the 28th day of April, o. ». 1836, the
deposition of said Bowles was again taken to beread in said cause, on behalf of cither
party., on the trial of said suit, who testified that he knew that Pool was security on
gaid notes, by this the first name on notes of said Bank, and the nzme placed on the

e |

back of the notes together with the amount were the principals, and that the discount
book of said Bank was so arrarged as to show principals and sgecurities, and that
this instance shows Robert Castles to be the principal, and that on cross examinatiun by
defendan, ke knew by the discount book referved to, that the first name on nctes of said
Back was the princips] in the note, by the discount book as above refe'red to, and al-
8o in al! csses where he had attend d to the settlement of such notes, the first name had
always been recognized ss the principsl, and that bisinformation as to the name on the
back of the note wa: derived from the same source; that part, and witness thought all
the amount of said notes was paid by Pool to bim, as agent of William Thomas, eud
that he passed the same to the credit of said notes, on the books of said Thomas as
trustee of said bank, that Pocl paid the same in certificates and notes of said Bank of
I'linois, which were worth about rix'y five cents to the doliar at thas time.

By Jchn Olney Esq. thathe was an Attorney and Counsellor at Law, and was  em-
ployed, by said Orval Pool to defead for him a suit instituted against him by the as-

signes of the Bank of I'linois. at Shawneetown, to recover the amount of two promisso-

ry notes, one dated July 3rd, . p. 1841 for seven huadred and soventy dollurs, seven
- e

.months afier date, with interest at the rate of eight per cont from due until paid; sig-

ned Robe:t*Castles, W. M. Casies and O. Puol, the other dated August the 4:h, 1841

for nine han&red dollars, dueseven months after date, and payable to eaid Bank, with
the same interest, and signed Robers Castles, O. Pool and E. H. Gatewood, and that
his advice to said Pool was to pay said notes off rather than have said suits prosecated
farther, Le knowing of no defense to said noves, or ecither of them whica could be
made available, that Yool was opposed to paying the notes until advised by Monigome
ery and myself to do so, wlich was zll the evidence on the pars of comp™t.

Defendart, Ridgeway proved by James Frizell that some years back, date not resols
1ected, he was familiar wizh the fact that his father , William Frizell, dec’d loaned to
Robert Castles dec’d a sum of money, smount not recollected, for which said Cesiles ex-
ceuted to his father h's note endorsed by E. H* Ridgeway, es his security, and that afe
ter t.he death cf said Castles, andbefore the death of his father, the same as fully
paid by Ridgewsy as said sér:urity.

By Walter B. Scates, that E Hill for the use of J. Harlin, at the March term A. D+

- {849, obtained a Judgement against E. I1. Ridgeway, for one hundred and eighty five

~ dollars & forty-four cents, the same was paid to bim as Ilarlan’s Attorney by Ridgewsy

The Judgement was obtained on a note given by Tobert Castles as principal, and on which
said Ridgeway wus sccarity in fact, only and ¢ampelied s such to pay sexd debt.

3
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By William B. Thorn, thatit would cost in goirg to, and returring frem Mt. Vernon
[linois, to Cincinnatti Ohio, under ordinary circumstances, on a business trip, semes
where about thirty five Dollare, and that a trip to St Lows M.ssouri, under such cir-
camstances, would cost twelve dollars.

By Joel F. Watsen, Clerk of the County Court, within and for the said County ofb
Jefferson, that the smount of claims of the fourth class allowel against the estate of

R bert C.stles dec’d due to divers nersons, at the time the first dividerd was made upon

¢2id deb's, was §556¢ 11, which included §3327,20 due the Bank of Illineis, and that
e smouet of the vividend made vpon said claims at thas tme, was $906,25, that the

& “

amouct of said dividend made vpon ssid Davk debs was §012,25, and when the second

8}

dividend was moce vyorsaid debts the emount was £5229 80, and the dividend $260,-
i G 2 4 3

el Lank dcb £175 €6, and when the tbird dividend was made, the debts of

i

ihe esate wore 85908 (8, ard that the amount of the third dividerd vponall of thedebts
was ©578.41, including §289 82 to suid Lank, sil of which were ordered to te paid by

eaid T dseway, as administrater of R, Castles dec’d, that the first and sceond class claims

.1ivs. suid R. Castles’ estate. were puid previons to the stiiking of any dividends opon

¢h> sa'd debts of the fourih class, ard that no other dividends had been made upon £aid

pourth class claims, and those referred fo by him.
= ERRORS ALSIGNED.

. : ; : 2 .
let, The Court erred in rendering o decree in favor of the deft. and against {h

appellart.
ond. The d:cree of the Court wae for mere than the def’thed a right to reeover of

the appellant.
R. T, Wivcars, Adw’r. -
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/The relation of trustee and cestique- trust, from anything appearing from the record,
did not exist between the deft., and the said K. H. Ridgeway deceased , and unless such
celation existed, the deft., could bave no pretence of claim against the plff.

If the scts of the piffs. intestate, a8 appeais from the reccrd, wade him liable to any
one, 1t was to those who had claims allowed by the proper suthority »gainst his intestate
estate, and the deft. not occupying that position, no cause of setien exisied in his favor
egainst the plffs. intestate.

1¢ the delt had any demand against the estate of R Castles deceased, he shou'd have
presented, and had the same allowed against said ¢state befere he could legally elaim to
ve @ creditor of said estate, as against those who had demanas allowed ng}uus} sa'd es-
tate. Hence we affirm that if the piffs. intestate was liable to any oue onaccount of his
conduct, as presented by the record, it would be to those who had demands sllowed
against his intestate estate.

That i¢ the Court below properly held the plaintiffsintestate liable, that labi'ity would
exist in favor of all the creditors of said R. Castles deceased, in proportion to the amount
due them respectively. :

The debts of the estote at the time the first dividend was struck, amaunted to $5€64,
11-100, which included $382T, 20-100, due the Bonk of I'Linois, upsn which Aebt due
the Bank, the first dwvidend amounted to $612, 85 100, which Ricgevay pnid off with
money & serip of the Bank, for which he gave oJ cencs to tae dollar, thereby making
ibe sum of §306,17.

At the time the second dividend was made, the debts of the estate amounted to the
gum of $5229,80 including Bank debt, upon which Bink debt was then orderved to be
paid .3175,96, which Ridgeway paid with paper of said Bank, for wiich be gave 59 cents
1o the dotlar, thereby raaking $87,98. -

When tho third dividend was struck the debts of the estate amounted ro the sum of
$5268__(}8. including the Bank debt, upon which Bank debt was then ordered to be paid
$389 80, which Ridgeway paid with the paper of the Bank which cost him 6J ¢ g to
the gollar, thereby making $155 93, making in all so eaved by Ridgeway $550.48
from which sum should be deducted Ridgeway’s expenses, amouzt to $42,00, wh:c:;
would leave the sum of 508,08, profits made by Ridgewny

The deft. paid off for the estate $2272.23. with serip of the Bank, which was worth
65 conts to the dollar, making money paid by him for the estate $1476,94. :

Dol co listh, foi A JH ¢ 7%
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