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In the Supreme Court.

First Grand Division--State of Illinois,

Juyne "Term, A. P, INOG=.

— - A—

Joseph Lytle and Bazil B. Smith, ) )
VS, ~_Error to Marion County,

The People of the State of Tlllinois. !

PLAINTIFF'S ABSTRACT.

Scire Facias, op recognisance, states that on 1st Dec. 1868, Joseph Lytle
was before E. Martin, J. B, on a charge of Larceny; that upon inquiry said
J. P. ordered said Lytle to held to bail with approyed security to the People
of Illinois in the sum of $500. That afterwards, to-wit, Dec. 3d, the said
Lytle as principle and Basil B. Smith as security entered into a recognisance
before Wm. D). Haynic and Isaac A. Norman, two J. P’s, jointly and severally
binding themsclves for the payment of $500 to the People of the State of
Illinois, conditioned tor the appearance of said Lytle on the 1st day of next
term of Cireait m“;gbe Leld in Marion County and then and there answer
and abide the o nd judgment of eaid court, touching the charge of lar-
ceny, and not depart withont permission. That said recognisance was signed
by Joseph Lytle and Basil B. Smith; that said J. P’s had jurisdiction and
authority to take recognisance ; that said recognisance was certiified and ap-
proved by said justices and Ly them, on the 4th day of Dec. 1864, delivered to
the Clerk of the Circuit Coyrt ot said county and by him filed and ‘made a
matter of Record. That afterwards, to-wit, March Term of said Circuit
Court for 1867, the sad matter of recognisance coming on to be heard, and
the said Joseph Lytle being 3 times called, came not, but made defsult; and
the said security being 3 times called to deliver the body of Lyttle fail therein
and made befanlt ; whereapon it was ordered that judgement of forfeiture be
taken of said recognisage and that sci fa isspe against said Lytle and Smith.
We therefore commnnd said sheriff to summon said Joscph Lytle and Basil
B. Smith to appear on the 1st day of next term of Circuit Court of Marion
county, commencing on 3d Monday of March, a. p., 136§, to show why said
jndgment should not be made absolute.  Attested by H. C. Moore, Clerk, and
seal of Court, Nov. §th 1867. On the back of said sei. fa. T acknowledge

service of the within writ. B. B. Syira.
And B. B. Smith read the within writ Nov. 28th, 1867.
By S. R. Carrigan. I. D. Lear, Sheriff.

Pleas ot defendant, Basil B. Smith :
1st. That there i1s no record of said supposed forfeiture and recognisance
in sei. fa. mentoned remaining in gaid Cireuit Court of Marion County, in
manuer and form as plaintiff have in said sci. fa. alledged, and this defendant
is ready to verify, prays judgment, dee. B. B. Syra.

. 2d. And for further plea said B. B. Smith says: that there is no such ree-
oguizance as in said sei. fa. mentioved remaining in said Circuit Court of
Marion County in manner and form as plaintiffs have in their said sci. fa.
alledged, and this the defendant is ready to verify, prays judgment, &e.

B. B. Sy,

Replications of plaintiffs by J. Perry Johnson, States Attorney.

1st. That there is such record of forfeiture and recognisance.
2d. That there is such recognisance remaining in said Circuit Court.
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Recognizance introduced, exc nptcd to at the time by defendant ; exception
overruled by the court.

Recognisance says that on the 3d of Dee. 1866, Joseph Little and Basi! B,
Smith eame before Wm. D. Haynie and Isaac Norman, two J. P’s of said
Marion County, and severally and respectively acknowledged themselves to
dwe to the People of Illinois, that is say, Joseph Little the sum of $500, and
said Basil B, Smith the sum of $500, scparately to be made and levied of their

respective goods and chattles, lands and tenements to the sse of said People
if default shall be made in the condition followi ing:

If the said Joseph Little, who has been committed to the common jail of
said countysor want of securities, shall personally be and appear at the next
term of the Circuit Court, to be held in said couuty of Marion, on the 1st day
thereot, to answer an indictment to be preferred against him for the crime of
lareeny, and to do and receive wl at shall by the court be then and there en-

Jjoinad upon him and not depart the court without leave then this recogni-

saunce to be void.  Approved by Haynie and Norman, two J. P’s, Dec. 3, 1866.
Filed in Circuit Court, Dec. 4th, 1866.

Judgment of [orfeiture entered Maveh term, 1867, in the cause of the People
vs. Joseph Lytle excepted  to by defendant, exception overruled by the eourt,
and read as cvidence. States that Joseph Lytle made default and failed to
appear as recognized; and that Basil B. Smith made default and tailed to
produce his principal as he was bound in his recognisance. Judgment of for-
feitnre against Joseph Lytle, principal, and Basil B, Smith, his surety, for
5500, and costs and that scire facias issne against them to appear and show
canse why jodement shonld not be made final at next term of said Cirenit
Court,

Final jodgment, April ad, 1868, This cause is called for trial; and the
People, by the State’s Attor nvy. come and the Defendants in pergon, and by
counsel, also eamey and by agreement of the parties a jury is waived and the
the canse is submitted to the eonrt for trial.  And the court having heard all
the evidence and arguments of counsel and being fully advised in the premises
cives its verdiet and judgment for the Pegple herein. It is therefore consid-
ered by the cowrt that the said pl.\lmzﬂs&‘ha\c judgment against the said
defendants hevein upon the forfeited recognisance herein, according to the
form, fore and cffeet thereof. Tt is therefore ordered and adjudged by the
court that the said plaintiff do recovered of and from the said defendants,
Joseph Lytle and Basil B, Swmith, the sum of five hundred dollars in said
recognisance specified, and in said seire facias set forth, together with the costs
by them in this behalf expended, and that they have exceution therefor.

Certifieate of Clerk under seal of eourt.

ERRORS ASSIGNED.

Ist. The Court erred in entering judgment against both defendants when
there was no service on Lytle.

24, The Court errved in giving judgment against defendants; it should have
been for defendants,

The Court erred in admitting the recognisance as evidence.

4th. The Court erred in admitting judgment of forfeiture as evidence.

Sth. The judgment is against the law.

6th. The judgment is against the evidence,

q M. SCEFFER,
- Atty’s for Pivffs in Error.
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In the Supreme Court.

Fifét Grand Division—State of minoid‘,’l

" . v
X i :'I}me Term, A. D. 1=S6s,
o P

Joseph Lytle nnd__B?cle B. Smith, )

Error to Marion County, ‘
The Peoplur the ;mte of Tlitinois. § v “s
_ﬁ

PLAINTIFF'S BRIEF.

1st, J"m Lytle was not served with pxdcu-ss He did not enterﬁns ,/'

appearances There was no nilil as to him. The court had no jnmdlc-
tion of him. The judgment against him is error.,
2. The eourt should have excluded the recognisance on account of the fol-

1st. The sci. fa. deseribes a joint and several rccoghmance (%jointly and
severally binding themselves, &e.,”") whereas the recognisance introduced is
several only. (“Severally and respectively acknowledged themselves to owe,
&c. That is to say, the said Joseph Litte the sum of $500 separately to
be made, &e.”)

2d. The condition of the recognisance deseribed in the seci. fa. is that
Joseph ZLytle should appear, &e. The condition ot the recoznisance intro-
duced as evidenze is that Joseph ZLittle should appear, &e.

3. The sci. fa. describes a recognisavnce requiring Joseph Lytle to appear
to answer and abide the order and judyment of the court; the recognisance
introduced requiring Joseph Little to appear to answer an mdictment to be
preferred against him.  (There is no averment that there was any indictment
preferred against him.)

3. The judgment of forfeiture is against the defendants for a failure of
Joseph Lytel to appear, the recognisance saued on is for the appearance of
Joseph Little. Lytle and Little are not idemsonans. They are two distinct
and different names and the failure of the one to appear is no ground of
judgment of forfeiture against the other.

4. In the recognisance mtroduce‘;muh the surety did not nndertake that
Lytle should appear to answer and abide the order and judgment of the
court; but thiat Joseph Little should appear to answer an indictment to be
preferred against him, therefore unless it is made to appear that an indict-
ment was preferrad against said Little and that he failed to appear and an-
swer the same, there can be no valid judgment against said Smith.

Bl ‘ M. SCEFFER,
Atty's for PIt'fls in Error,
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In the Supreme Court.

First Grand Division--State of Illinois.

Ay i

Juyne Term, A. . 1=G=.

—— S —

Joseph Lytle and Bazil B, Smith, )
VS, e . Error to Marion County,
The People of the $tate of Tlllinois. ) g
PLAINTIFF'S ABSTRACT. : N

1 Scire Facias, on recognisance, states that on 1st Dec. 1866, Joseph Lytle
was before E. Martin, J. P, on a charge of Larceny; that upon inquiry said
J. P. ordered said Lytle to held to bail with approved security to the People
of Illinois in the sum of $500. That afterwards, to-wit, Dec. 3d, the said
2 Lytle"as principle and Basii B. Smith as security entered into a recognisance
hefore Wm. D. Haynic and Isaac A. Norman, two J. P’s, jointly and severally
Lindlg themsclves for the payment of §500 to the People of the State of
Lilinois, conditioned for the appearance of said Lytle on the 1st day of next
term of Circuit Court to be held in Marion County and then and there answer
- and aybidc'tlw ovder m:..u} judgment of said court, touching the charge of lar-
- ceny, and not depart without permission. That said recognisance was sign
by Joseph Lytle and Basil B. Smith; that said J. P’s had jurisdiction an
authority to take recognisance ; that said recognisance was certiified and ap-
proved by said justices and by them, on the 4th day of Dec. 1864, delivered to
the Clerk of the Circuit Court ot said county and by him filed and made a
matter of Record. That afterwards, to-wit, March Term of said Circnit-
Court for 1867, the smd matter of vecognisance coming on to be heard, and
the said Joseph Lytle being 3 times called, eame not, but made defsult; and
the said security being 3 times called to deliver the body of Lyttle fail thercin
and made befanlt ; whercapon it was ordered that judgement of forfeiture be
taken of said recognisage and that sei fa issuc against said Lytle and Smith.
We therefore command said sheriff to summeon said Joscph Lytle and Basil
B. Smith to appear on the 1st day of next term of Cirenit Court of Marion
4 county, commencing on 3d Monday of March, A. b., 1368, to show why said
Judgment should not be made absolute.  Attested by H. C. Moore, Clerk, and
seal of Court, Nov. 8th 1867, On the back of said sei, fa. I acknowledge
service of the within writ. B. B. Syrru.
And B. B. Smith read 3}10 within writ Nov. 28th, 1867,
By S. R. Carrigan. L. D. Lear, Sheriff.
Pleas ot defendant, Basil B. Smith :
1st. That there is no record of said supposed forfeiture and reeognisance
in sei. fa. meationed remaiving in said Cirenit Court of Marion County, in
maoner and form as plaintiff have in said sei. fa. alledged, and this defendant
is ready to verily, prays judgment, &e. B. B. Syrra.
2d. And for farther plea said B. B. Smith says: that there is no such ree-
oguizance as in said sei. fa. mentioned remaining in said Cireuit Court of
Marion County in manner and form as plaintiffs have in their said sci. fa.
alledged, and this the defendant is ready to verify, prays judgment, &e.
: B. B. Syiru,
Replications of plaintiffs by J. Perry Johuson, States Attorney. |
1st. That there is such record of forfeiture and recognisauce.
2d. That there is such recognisance remaining in said Cirenit Court.
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Recognizance introduced, excepted to at the time by defendant ; exeeption
overruled by the court.

Recognisance says that on the 3d of Dee. 1566, Joseph Little and Basil B.
Smith came before Wm. D). Haynie and Isaac Norman, two J. P’s of said
Marion Cobunty, and severally and respectively acknowledged themselves to
owe to the People of Illinojs, that is say, Joseph Little the sum of $500, and
said Basil B. Smith the sum of §500, separately to be made and levied of their
respective goods and chattles, lands and tenements 1o the sse of said People
if default shall be made in the coudition following : -

[f the said Joseph Little, who has been committed to the common jail of
said county tor want of securities, shall personally be and appear at the next
term of the Circuit Coart, to be held in said couuty of Marion, on the 1st day
thereot, to answer an indietment to be preferred against him for the crime of
larceny, and to do and receive wl at shall by the court be then and there en-
Jjoined upen him and not depart the court without leaye then this recogni-
sance to be void. Approved by Haynie and Norman, tyvo J. P’s, Dee. 3, 1866.
Filed in Cirenit Court, Dee. 4th, 1866, ,

Judgment of torfeiture entered Mareh term, 1867, in the cause of the People
vs. Joseph Lytle excepted to by defendant, exception overruled by the court,
and read as evidence. States that Joseph Lytle wade default and failed to
appear as recognized ; and that Basil B. Smith made default and railed to
produce his principal as he was bound in his recognisanee.  Judgment of for-
feitnre against Joseph Lytle, principal, and Basil mith, his surety, for
§300, and costs and that scire facias issue against ther \% appear and show
cause why judgment shounld not he made final at neyl term of said Cirenit

Court, itk T
Final judgwent, April 50, 1868, This causq is called for trial; the

People, by the State’s Attorney, come and the Nefendants in person, and by
counsel, also came; and by agrecwent of the parties a jury is waived and the
the cause is snbmitted to the conrt for trial.  Aud the court having heard ail
the evidence and arguments of cownsel and being fully advised in the premises
gives its verdiet and judgment for the People herein., It is therefore consid-
ered by the covrt that the said plaintiffs haye judgment against the said
defendants herein upon the forfeited re isance herein, according to the
form, fore and cffeet thereof. Tt is thcx:ﬂx ordered and adjudged by the
court that the said plaintiff do recovered of and from the said defendants,
Joseph Lytle] and Basil B. Smith, the sum of five hundred dollars in said
recognisance speeified, and in said sgire facias set forth, together with the costs
by them in this behalf expended, and that they have execution therefor,
Certifieate of Clerk under seal of court,

ERRORS ASSIGNE]. §

1st. The Court erred in entering judgment ngui@t both defendants when
there was no serviee on Lytle, “

2d. The Court erred in giving judgment agaipst defendants ; it should have
been for defendants,

3d. The Court erred in admitting the recognisance as evidence.

4th. The Court erred in admitting judgment of forfeiture as evidence,

5th. The judgment is against the law.

6th. The judgment isagainst the evidence.

I ——— ) S L PER,

Atty’s for Pivfls in Error,

—— o -
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In the Supreme Court.

Grand Division-—-State of Illinois.

-

—— —-——
-

June Term, A. . 1S6%=.
¢ &

Joseph Lytle and Bazil B. Smith,

. Vs = tError to Marion County.
The People of the State of Tllinois. .

PLAINTIFE'S BRIEF.

1st. Joseph Lytle was not gerved with precess. He did not enter his

appearance. There was no nilil as to him. The court had no jurisdic-
tion of him. The judgment against him is error.
9. The court should have excluded the recognisance on account of the fol-
lowing among other variences between it aud the scire facias, to-wit:
1st. The ci. fa. describes a joint and several recognisauce (“jointly and

~ severally binding themselves, &e.,") whereas the recognisance introduced is

‘several ouly. (“Severally and respectively ackuowledged themselves to awe,

&e. That is to say, the said Joseph Little the sum of $500 separately to
be made, &e.”)

2d. The condition of the recognisance described in the sci. fa. is that
Joseph Lytle should appear, &e. The condition ot the recognisance intro-
duced as evidenze is that Joseple Little should appear, &e.

3. The sei. fa. describes a recognisance requiring Jeoseph Lytle to appear
to answer and abide the order and judgment of the court; the recognisance
introduced requiring Joseph Little to appear to answer an indictment to be
preferred agaiist him.  (There is no averment that there was any indictment
preferred against him.) ‘ :

3. The judgment of forfeiture is against the defendants for a failure of
Joseph Lytel to appear, the recognisance sued on is for the appcarance of
Joseph Little. TLytle and Little are not idemsonans. They arve two distinet
and different names and the failure of the one to appear is no ground of
judgment of forfeiture against the other.

4. In the recognisance introduced [Smith, the surety did not nudertake that
Lytle should appear to answer and abide the order and judgment of the
court; but that Joseph Little should appear to answer an indictment to be
preferred against him, therefore unless it is made to appear that an indict-
ment was preferrad against said Little and that he failed to appear and an-
swer the same, there can be no valid judgment against said Smith. ;
; M. SCEFFER,

Atty’s for Pivfls in Error.
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