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STATE OF ILLINOIS—IN THE SUPREME COURT—FIRST
GRAND DIVISION—OF THE NOVEMBER TERM, 1857.
Roserr Davis, Plaintiff in Error, ]
Vs, ¢ BError to Hardin.
The People of the State of Iilinois, Defendants in Error. J
ABSTRACT.

This was an indictment, found by the grand jury, at the May Term,
1857, of the Cireuit Court of Hardin County, charging Roserr Davis, the
Plaintift’ in Error, with the murder of Seth Taylor.

The commencement of the indictment is, in the usual form, as follows:
“State of Illinois, ) of the May Term of the Hardin Circuit Court, in
“Hardin County, §ss. the year of our Lord one thousand eight hundred

J and fifty seven.

The indictment then alleges, in substance, that Robrrt Davis, on the
fifth day of September, in the year 1856, struck Serm Tavior upon his
head, with a large stick, thereby inflicting upon said Tavror a mortal wound,
“of which said mortal wound the said Seth Taylor from the said fifth day of
“September IN THE YEAR AFoRESATD until the seventh day of the same month
“of September 1IN THE YEAR AFOREsAID, at the County aforesaid and State
“aforesaid, did languish and languishing did live, on which said seventh day
“of September IN THE YEAR AFORESAID the said Seth Taylor of the said
“mortal wound, died,” &e.

At the October Term, 1857, of the Hardin Circuit Court, the defendant;
Davis, pleaded not guilty—a trial was had, and the Jury found him guilty of
manslaughter and fixed his term of confinement in the penitentiary at
seven years.

The bill of exceptions shows that Sylvester Turner was sworn and ex-
amined as to his competency as a juror. Turner stated that he would
convict upon circumstantial evidence if it was strong enough, and supposed
a case in which the circumstances might induce him to convict, but said
even upon his supposed case there might be a doubt. The counsel for the
defence then asked Turner what he would do in case of such a doubt, and
the question not seeming to be understood, the counsel for the defence pro-
pounded to Turner this question: '

“Suppose you should be sworn upon this jury, and the evidence should
“be of such a character as to lead you to believe, as a man, that the
“defendant was guilty, or such that a bystander would believe he was guilty
“—yet you, as a sworn juror, in sifting over the whole evidence, should find
“a reasonable doubt as to whether the defendant was actually guilty—would
“you give him the benefit of such a doubt and turn him loose?” Turner
answered, “I don’t think I would.” The court thereupon decided Turner
to be a competent juror, upon the ground that he did not believe the Jjuror
understood the full import of the question. The defendant Davis, excepted,
and peremptorily challenged the juror.

John Miller, being sworn and examined touching his competency as a

Juror, stated that he was sixty-two years of age. The court informed Miller

that his being over sixty years of age exempted him from serving. Miller
said he was willing to serve—the court decided him competent—the prose-
cuting attorney tendered him to the defendant—the counsel for the defence
accepted him, and he was sworn upon the j ury, the defendant being present
aiding and assisting his counsel in selecting the Jjury.
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A jury of twelve being sworn, the prosecution introduced Samuel Lyons
as a witness.

Lyons testified that in the early part of September, 1856, Thomas
Gustin, Lou. Norris, Taylor, William Davidson and Bob Davis were coming
from Caseyville, and, when opposite a school house, about a mile from the
Ohio river, the bottom of Taylor’s wagon bed got loose and Taylor stopped
and requested witness to fix it.  While witness was in the wagon fixing the
bottom, Bob Davis came up behind the wagon and said he was going to
ride. Taylor told him he could not ride, that the oxen were “give” out.—
Bob repeated that he was going to ride, when Taylor again told him that he
could not ride, and that if he got in he would be under obligations to help
him out. Bob then said “I will whip you, you damned old son of a bitch,”
and picking up a stick, struck Taylor a violent blow with it on the right
side of his head. Taylor then drove on about half a mile, when he gave
up the team to Tom Gustin and walked along behind the wagon. Taylor
walked all the vay from the school house to Hall’s, except about two
hundred yards which he rode. e wanted to go into the Smyrna meetin
house, but Tom Gustin took him on to Hall’s. :

Witness saw Taylor the next day, when he was trying to get his breath,
but did not move or speak.

The stick with which Davis struck Taylor was four or six feet long and
two and a half inches through—it was a white oak limb, and was sound.
Witness put his foot on it and tried to break it, but it would not break.
It was not a black-jack.

Bob struck overhanded and hit Taylor on the right hand side of the
head, about an inch above the eye.

Upon cross examination, Lyons stated that Taylor did not go over the
river to Caseyville, and that all the company did not start from the river
together—that the wagon was half a mile ahead, Davis and Davidson being
with the wagon, and witness came up afterwards—that the school house
was a mile from the river and four or five miles from Hall’s—witness was
in the wagon when Bob struck Taylor, and Taylor was standing by the oxen,
and Bob was behind the wagon when he went to get in, but afterwards came
along by the hind wheel—Tom Gustin and Billy Davidson were just under
the hill coming up. Taylor was standing near the shoulders of the oxen
when Bob came up by the wagon close to the hind wheel—witness was
standing in the wagon at the back end, and Bob had just passed the middle
of the hind wheel. Taylor was standing still, a facing Bob exactly, when
the blow was struck—Bob struck overhanded, the stick was drawn up over
the right shoulder, back of the head. Norris was about two or three steps
from Bob and back of the wagon—Norris was not far from the parties—
they were near together, all on the right of the wagon—Taylor stood in
reach of Bob at the same time.

Taylor stood about as far from Bob as the oxen’s shoulders to the
middle of the wagon—witness was standing about the middle of the wagon,
and jumped out over the side of the wagon after Bob had struck Taylor,
and caught the stick with both hands between Bob’s hands—when witness
jumped out of the wagon, he “lit” on the ground close to Bob.

The stick was a limb that had fallen off a tree—it was the same thick-
ness all the way, without any knots or limbs on it. It was not cut off at
either end.

Witness does not know where the stick struck Taylor.
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Witness remained at the place until Tom Gustin and Davidson came up,
which was within two to four minutes. Taylor drove on and Bob got into
the wagon and rode. Witness did not leave the stick there.

Witness said he could not have reached Bob from where he stood.

Bob struck Taylor, no matter where. At the time of the difficulty the
parties were nearly opposite to the school house.

Witness had nothing against Bob Davis—could not say that he wanted
him punished.

He might have told John Mason that he wanted Bob hung, but he
never said to Mason or Hensley that if Bob was cleared, he, witness, would
kill three or four and leave the country.

Witness said that he did not, at any time, say that he wished he had
not told Bob to strike Taylor.

Nor did he say to any person, nor any where, that he could have stop-
ped the lick by raising his hand.

Witness had nothing against Taylor, but had seen persons he liked better.

He never told any person that he could borrow $5 or $10 of Elijuh
Mason for Bob to leave with, and that Bob must go away.

Witness did not do anything with the stick at the time of the difficulty,
but took it to John Ricketts’ a day or two afterwards. The stick was close
to the track, and he threw it down where he found it. The bark was
mostly off the stick.

Witness stood at the place alone until Gustin and Davidson came up.

e does not know whether Sam. Crider saw the stick or not—he might.

He never said he must swear the warrant out to save himself. ~ Norris
and himself swore out the writ against Bob—witness told Norris he had
better go down and swear out the writ, the Squire wanted him to.

Witness and Norris did not meet at the justice’s—witness went there
first, and Norris afterwards.

It was an hour in the night when they got to Hall’s. Bob was in the
wagon with witness when Gustin took Taylor to Hall's.

Taylor walked behind the wagon all of the time after the difficulty, and
was not ahead of the wagon at Sheridan’s.

Witness could not say that he was not hostile towards Taylor.

Witness said he never told old Mrs. Davis that Taylor struck Bob on
the shoulder. e was not at Mr. Davis’ the next morning, and did not
see the old lady or Bob there.

Upon re-examination by the prosecution—Lyons said that the wound
was on the right side of the head and was not cut any. e was at Hall’s
when Taylor died, and then Taylor’s eye was very black and swolen.

Taylor was stouter than Bob—DBob was as stout as common young men
in good health—he had the ague.

Tuomas Gusriy, sworn on behalf of the prosecution, stated, that the
persons mentioned by Lyons were all the company, and as witness came up
with those that had gone along, he saw Bob and Taylor going along—
Taylor driving.

It was some fifty yards from the school house when witness came up
with them.

Taylor drove about half a mile, and at last witness went to Geo. Hall’s
with him.  Taylor rode about a fourth of a mile—he was bad off, and com-
plained very much; he did not talk any along the road. Ie would some-
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times kneel down on the ground and groan, and put his head on the ground
and groan and moan, and then get up and make a few steps and kneel down
again, and seemed in considerable pain.

He had a wound over his right eye—witness did not see it that night,
but on the next morning—it looked like a bruise; did not examine it at all.

Witness was at Ilall’s when Taylor died, which was about 12 o’clock
next day.

There was not much difference in the strength of Bob and Taylor—
Taylor was 45 years old—but his age had not lessened his strength—he
was a large man.

Witness came with Billy Davidson from the river—he does not know
whether the wound bled—Taylor bled out of his ears when he died, but
not much.

He did not see the stick.

Upon cross-examination, Gustin said it was forty or fifty yards towards
the river, from the school house, when he overtook the wagon. Bob and
Taylor were with the wagon, Taylor by the steers, and Bob behind the
wagon. Lyons and Norris were standing about ten or fifteen steps behind
the wagon, talking with George Lacy.

Taylor drove to the ereek, which is about a half or three quarters of a
mile from the school house, and then witness, Gustin, drove to Sheridan’s.
Taylor went on ahead, and the team caught up with him at Sheridan’s,
where he was sitting on a sled by the side of the road. Taylor then got in
the wagon and rode a little ways—then Lyons drove the team.

It was after sun down when they were at the school house. When
witness came up with the wagon, they all went on, and Laey went the
other way.

It is five miles from Hall’s to the river.

All went over together and came back together from Caseywville.

Lyons did not have a stick in his hand when Davidson and witness
came up at the school house. It was forty or fifty yards from the school
house, towards the river, where Lyons, Norris and TLacy were standing
when witness came up.

Taylor drove to the creek, and Bob Davis got into the wagon at the creek.

Lackey lives about a quarter of a mile from Hall's. Bob Davis was in
the wagon when they got to Lackey’s and was asleep.

Lyons was driving the team when they found Taylor sitting on the sled.

Georce HarL being sworn on behalf of the prosecution, stated that at
nine o’clock at night, Thomas Gustin and Taylor came to his house, and
Taylor wanted to stay all night. He was bad for about an hour and then
got easy. He was in every position, and quite restless. Witness could
hardly keep him in bed the first hour. Witness did not discover any bruise
at all—did not examine Taylor’s head—his face was very red. He died
the next day—he only spoke one word.

De. 8. T. Youne, a physician, sworn on behalf of the prosecution, stated
that he had practiced five years or more—he heard the description of the
wound by the witnesses, and could not say professionally the blow from Bob
Davis caused the death of Taylor—nor could he say that he believed as a
professional man, that the blow caused his death.

Dr. Duny, stated that he was at Hall’s when Taylor died—has prac-
ticed thirty years. The wound was a lacerated or bruised wound, and might
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have been done with a brickbat or rough substance. The wound was on the
left side of the head. Did not examine it, and did not know that Taylor
died from the effects of the wound.

The defence then introduced Samuel Crider, who stated that Sam. Lyons
brought a stick to his house two or three days after he had heard of Taylor’s
death, and asked witness if he wanted to see the stick that Taylor was
killed with. The stick was a black-jack, between six and eight feet long,
cut off at each end, and had a considerable knot on it—the bark was off in
places—it was three inches at the large end and two inches at the small end.

Miss Jase Lackey, sworn on behalf of the defence, stated that she
heard about the time Taylor died.

She heard Samuel Lyons say that he wished he had never told Bob to
strike Taylor, and that he, Lyons, could have stopped the blow by raising his
hand.  Lyons told Bob, the defendant, that he, Bob, must leave the country,
and he, Lyons, could borrow the money of Elijah Mason for him to leave
with; Bob said he had nothing to leave for, and should not leave. Lyons
seemed very anxious about Bob’s leaving, but did not say what for. Lyons
said that Taylor struck Bob on the shoulder, or something like it.

Lyons also said he only swore the writ out to save himself,

On cross-examination Miss Lackey stated that it was the next day after
the difficulty that Lyons was at Lackey’s and at old Mr. Davis’; Bob was
at home at old Mr. Davis’ at the same time Lyons was there, when Lyons
told Bob he must leave.

Mrs. Mary Jane Davis testified for the defence that she was at Mr.
Lackey’s when Lyons said he was sorry he had told Bob to strike Taylor—
she heard Lyons say that—and that he or Norris could have stopped the
blow—he, by raising his hand, and Norris by risking a fiddle which he
had in his hands.

Mz. Arcumarp Lackey testified for the defence, that he, in company
with Norris, went to Caseyville early the next morning after the difficulty,
and, when near the school house, Norris said that was the place where the
fuss happened; they looked along the road for the stick and could find
none at all of any size—there was no stick to be seen there.

Joux Masox testified for the defence that only two days before he heard
Lyons say that if Bob Davis was cleared he intended to kill three or four
and leave the country, he spoke of going to Ohio or Indiana where he had
lived before. :

Wirtiam HeNstey testified for the defence that he saw John Mason and
Lyons at the time and place mentioned by Mason, and heard Lyons say
that if Bob Davis was cleared, a man might kill as many as he pleased—
did not hear him say that he would kill any one and leave the country—he
might have said so to Mason.

Mkes. Nancy Davis testified that she was the mother of Robert Davis,
the defendant, and that, on the day after the difficulty, Mr. Lyons came to
their house and told the defendant that he must leave the country—that he,
Lyons, could borrow five or ten dollars of Elijah Mason for him to leave with.

He further said that Bob went to get into the wagon and Taylor pushed
him away—that Bob tried a second time to get into the wagon, and then
Taylor struck him on the shoulder, and then Bob got the stick and struck
Taylor.

SteprEN F. Youne testified that Lyons’ general character for truth and
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veracity was bad, and had been for a long time—he could not say whether
he would believe him under oath—owing to circumstances.

ComMopoRE MILLER, being sworn, was asked, by defendant’s counsel, if
Lyons had not proposed to swear in a certain suit between witness and John
Mitchell, anything he, Miller, wanted him to—that he disliked Mitchell and
wanted to see him beat. The court refused to allow the question to be
answered, and the defendant excepted.

B. C. Winaare testified for the prosecution that he lived near Mr. Lyons,
and was somewhat acquainted with him, and that his character in the neigh-
borhood was tolerably good.

Danier, Hare testified that he had dealings with Lyons, lived two or
three miles from him, and was acquainted in the neighborhood—thought
Lyons’ character for truth and veracity, in the neighborhood, was good.

James Raren did not know anything about his character.

Danter Ocpman lived in Lyons’ neighborhood, but knew nothing of his
character.

This was all the evidence in the case.

The fifth instruction given by the court to the Jury, for the prosecution,
was as follows:

“If you believe, from the evidence, that the defendant killed the
“deceased, by striking him on the head with a stick, that the size of the
“stick was such, that in the hands of a man of ordinary strength, striking a
“violent blow with it on the head, it was a dangerous weapon, and that the
“necessary consequence of the blow struck by the defendant, with such a
“stick, upon the head of deceased, was to destroy his life, and that his death

“was caused by such blow, you should find defendant guilty of murder.”—
Defendant excepted.

The sixth instruction was as follows:

“If you believe, from the evidence, that defendant killed deceased, by
“striking him on the head with a stick, as charged in the indictment, you
“should find him guilty of murder.” Defendant excepted.

SEVENTH INSTRUCTION :

“If you believe, from the evidence, that the defendant killed the
“deceased with a stick, but when he struck the blow, if the evidence satis-
“fies your mind that it was not his intention to kill him, but only to chastise
“him, you should find him guilty of manslaughter, and fix his time of con-
“finement in the penitentiary for any period not exceeding eight years.”—
Defendant excepted.

EIGHTH INSTRUCTION :

“Before you conviet, for either murder or manslaughter, you must be
“satisfied, from the evidence, that deceased’s death was occasioned by the
“blow on his head, struck by defendant, you are to judge from the whole
“evidence, and if your minds are satisfied, beyond a reasonable doubt, that
“the death of deceased resulted from such blow, you should find him
“guilty.”  Defendant excepted.

TENTH INSTRUCTION :

“If you believe, from the evidence, that the stick in question was a
“large one, and that the necessary consequence of a violent blow with it on
“the head, by a man of ordinary strength, would be to destroy human life,
“the law regards such a stick, when used in striking a fellow-creature, as a
“deadly weapon—and if you further believe, from the evidence, that de-
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“fendant struck deceased with such a stick, upon the head, and thereby
“caused his death, he is guilty of murder.” Defendant excepted.
ELEVENTH 'INSTRUCTION :

“The court further instructs you that although you may believe that
“the character of Lyons, one of the prosecuting witnesses, has been im-
“peached to a greater or less extent, yet if you believe he has sworn the
“truth in the material parts of his evidence, you are not bound to throw his
“evidence aside because it may not be corroborated in some particulars of
“minor importance—if you believe his evidence in the material parts of it
“to be true, and from the whole evidence, if you believe the defendant is
“guilty of murder or manslaughter, you should find accordingly.”  De-
fendant excepted. "
TWELFTH INSTRUCTION :

“If the jury believe, from the evidence, that the defendant struck the
“deceased with a stick—and that the said stick was a large one, and that its
“necessary consequence, in the hands of an ordinary man, when striking a
“human creature on the head with it, would be to destroy human life, the
“law considers such a stick to be a deadly weapon. Thercfore, if you be-
“lieve, from the evidence, that the defendant struck the deceased with such
“a stick on the head, that the violence of the blow knocked him down and
“produced insensibility, speechlessness, and other symptoms of a fatal char-
“acter, and that, suffering great agony, he died within the space of twenty
“hours or thereabouts, after the wound was given—these are all circum-
“stances which you should take into consideration, in coming to a conclusion
“as to whether the blow occasioned the death of deceased.” Defendant
excepted.

Fifth instruction asked for by the defendant:

“Although it is true that the jury are to determine, from the evidence,
“whether the blow, charged to have been given by the defendant, was the
“cause of Taylor’s death, yet, it is by medical testimony alone that the
“agency of the alleged violence, as a cause of death, is to be determined.
“That is, in determining whether Taylor’s death was caused by the blow
“alleged, the jury must look alone to the evidence given by the physicians,
“and, unless it is proven by such evidence that Taylor's death was caused
“by the blow alleged, the jury must find the defendant not guilty.”—
[ Whar. Med. Jur. § 1140.

This instruction the court refused to give, and the defendant excepted.

Twelfth instruction asked for by the defendant:

“The court further instructs the jury for the defendant that the opinions
“of physicians, as to a cause of death, are entitled to great weight—and if
“the physicians refused to give it as their opinion that Taylor’s death was
“caused by the blow charged, such refusal should be attentively considered
“by the jury.”

The court refused to give this instruction, as asked, but gave it with
the following modification :

“UNLESS THE REFUSAL WAS IN CONSEQUENCE OF THE MEAGRE AND IMPERFECT
“DESCRIPTION OF THE WOUND, AS GIVEN BY THE WITNESSES.”  Defendant excepted.

The jury thereupon returned a verdict, finding the defendant guilty of
manslaughter, and fixing his term of confinement in the penitentiary at
seven years.



44.

45.

46.

48.

The defendant moved for a new trial, and in arrest of judgment, upon
the following grounds:

1st, Because the verdict was contrary to law.

2nd, Because the verdict was contrary to evidence.

3rd, Because the court erred in deciding Sylvester Turner to be a
competent juror in this cause.

4th, Because the court erred in deciding that John Miller was a com-
petent juror, and allowing him to sit as such.

oth, Beecause the court exred in giving to the jury, on behalf of the
prosecution, instructions numbered 5, 6, 7, 8, 10, 11, and 12, respectively.

Gth, Because the court erred in refusing to give instruction number 5
for defendant.

7th, Because the court erred in refusing to give instruction number 12
as asked for by the defendant, and in giving said instruction as modified
by the court.

8th, Because a portion of the jurors acted improperly and irregularly,
in drinking spirituous liquors in company with persons not belonging to
the jury, at a public grocery, after they had been sworn.

9th, Because it is uncertain, from the fice of the indictment, whether
the deceased died in the year 18506, or in the year 1857.

The eighth ground was based on an affidavit of the defendant, that a
portion of the jurors, after they were sworn, and before the entire panel
was made up, went, in company with other persons, not of the jury, to
a public grocery, and drank spirituous liquors.

The motion for a new trial and in arrest of judgment was overruled,
and judgment and seritence entered in accordance with the verdict—and
the defendant excepted.

N. L. FREEMAN, Attorney
for plaintiff in error.

............................................
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STATE OF ILLINOIS—IN THE SUPREME COURT—TFIRST
GRAND DIVISION—OF THE NOVEMBER TERM, 1857.
Roserr Davis, Plaintiff’ in Error, ]
VS. b Error to IHardin.
The People of the State of Illinois, Defendants in Error. J
ABSTR ACT.

This was an indictment, found by the grand jury, at the May Term,
1857, of the Circuit Court of Hardin County, charging Rosert Davis, the
Plaintiff in Error, with«the murder of Seth Taylor.

The commencement of the indictment is, in the usual form, as follows:
“State of Illinois, ) of the May Term of the Hardin Cireuit Court, in
“Hardin County, {ss. the year of our Lord one thousand eight hundred

J and fifty seven.

The indictment then alleges, in substance, that Roperr Davis, on the
fifth day of September, in the year 1850, struck Seru Tavior upon his
head, with a large stick, thereby inflicting upon said Tavror a mortal wound,
“%of which said mortal wound the said Seth Taylor from the said fifth day of
“September IN THE YEAR AFOREsATD until the seventh day of the same month
“of September IN THE YEAR AFORESAID, at the County aforesaid and State
“aforesaid, did languish and languishing did live, on which said seventh day
“of September IN THE YEAR AFORESAID the said Seth Taylor of the said
“mortal wound, died,” &ec.

At the October Term, 1857, of the Hardin Circuit Court, the defendant,
Davis, pleaded not guilty—a trial was had, and the jury found him guilty of
manslaughter and fixed his term of confinement in the penitentiary at
seven years.

The bill of exceptions shows that Sylvester Turner was sworn and ex-
amined as to his competency as a juror. Turner stated that he would
convict upon circumstantial evidence if it was strong enough, and supposed
a case in which the circumstances might induce him to convict, but said
even upon his supposed case there might be a doubt. The counsel for the
defence then asked Turner what he would do in case of such a doubt, and
the question not seeming to be understood, the counsel for the defence pro-
pounded to Turner this question:

“Suppose you should be sworn upon this jury, and the evidence should
“be of such a character as to lead you to believe, as a man, that the
“defendant was guilty, or such that a bystander would believe he was guilty
“_yet you, as a sworn juror, in sifting over the whole evidence, should find
%y reasonable doubt as to whether the defendant was actually guilty—would
“you give him the benefit of such a doubt and turn him loose?”  Turner
answered, I don’t think I would.” ~The court thereupon decided Turner
to be a competent juror, upon the ground that he did not believe the juror
understood the full import of the question. The defendant Davis, excepted,
and peremptorily challenged the juror.

John Miller, being sworn and examined touching his competency as a
juror, stated that he was sixty-two years of age. The court informed Miller
that his being over sixty years of age exempted him from serving. Miller
said he was willing to serve—the court decided him competent—the prose-
cuting attorney tendered him to the defendant—the counsel for the defence
accepted him, and he was sworn upon the jury, the defendant being present
aiding and assisting his counsel in selecting the jury.
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A jury of twelve being sworn, the prosecution introduced Samuel Lyons
as a witness.

Lyons testified that in the early part of September, 1856, Thomas
Gustin, Lou. Norris, Taylor, William Davidson and Bob Davis were coming
from Caseyville, and, when opposite a school house, about a mile from the
Ohio river, the bottom of Taylor’s wagon bed got loose and Taylor stopped
and requested witness to fix it. While witness was in the wagon fixing the
bottom, Bob Davis came up behind the wagon and said he was going to
ride. Taylor told him he could not ride, that the oxen were “give” out.—
Bob repeated that he was going to ride, when Taylor again told him that he
could not ride, and that if he got in he would be under obligations to help
him out. Bob then said “I will whip you, you damned old son of a bitch,”
and picking up a stick, struck Taylor a violent blow with it on the right
side of his head. Taylor then drove on about half a mile, when he gave
up the team to Tom Gustin and walked along behind the wagon. Taylor
walked all the way from the school house to Hall’s, except about two
hundred yards which he rode. He wanted to go into the Smyrna meeting
house, but Tom Gustin took him on to Hall’s.

Witness saw Taylor the next day, when he was trying to get his breath,
but did not move or speak.

The stick with which Davis struck Taylor was four or six feet long and
two and a half inches through—it was a white oak limb, and was sound.
Witness put his foot on it and tried to break it, but it would not break.
It was not a black-jack.

Bob struck overhanded and hit Taylor on the right hand side of the
head, about an inch above the eye.

Upon cross examination, Lyons stated that Taylor did not go over the
river to Caseyville, and that all the company did not start from the river
together—that the wagon was half a mile ahead, Davis and Davidson being
with the wagon, and witness came up afterwards—that the school house
was a mile from the river and four or five miles from Hall’'s—witness was
in the wagon when Bob struck Taylor, and Taylor was standing by the oxen,
and Bob was behind the wagon when he went to get in, but afterwards came
along by the hind wheel—Tom Gustin and Billy Davidson were just under
the hill coming up. Taylor was standing near the shoulders of the oxen
when Bob came up by the wagon close to the hind wheel—witness was
standing in the wagon at the back end, and Bob had just passed the middle
of the hind wheel. Taylor was standing still, a facing Bob exactly, when
the blow was struck—Bob struck overhanded, the stick was drawn up over
the right shoulder, back of the head. Norris was about two or three steps
from Bob and back of the wagon—Norris was not far from the parties—
they were near together, all on the right of the wagon—Taylor stood in
reach of Bob at the same time.

Taylor stood about as far from Bob as the oxen’s shoulders to the
middle of the wagon—witness was standing about the middle of the wagon,
and jumped out over the side of the wagon after Bob had struck Taylor,
and caught the stick with both hands between Bob’s hands—when witness
jumped out of the wagon, he “lit” on the ground close to Bob.

The stick was a limb that had fallen off' a tree—it was the same thick-
ness all the way, without any knots or limbs on it. It was not cut off at
either end.

Witness does not know where the stick struck Taylor.
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Witness remained at the place until Tom Gustin and Davidson came up,
which was within two to four minutes.  Taylor drove on and Bob got into
the wagon and rode. Witness did not leave the stick there.

Witness said he could not have reached Bob from where he stood.

Bob strack Taylor, no matter where. At the time of the difficulty the
parties were nearly opposite to the school house.

Witness had nothing against Bob Davis—could not say that he wanted
him punished.

He might have - told John Mason that he wanted Bob hung, but he
never said to Mason or Hensley that if Bob was cleared, he, witness, would
kill three or four and leave the country.

Witness said that he did not, at any time, say that he wished he had
not told Bob to strike Taylor.

Nor did he say to any person, nor any where, that he could have stop-
ped the lick by raising his hand.

Witness had nothing against Taylor, but had seen persons he liked better.

He never told any person that he could borrow $5 or $10 of Elijah
Mason for Bob to leave with, and that Bob must go away.

Witness did not do anything with the stick at the time of the difficulty,
but took it to John Ricketts’ a day or two afterwards. The stick was close
to the track, and he threw it down where he found it. The bark was
mostly off the stick.

Witness stood at the place alone until Gustin and Davidson came up.

He does not know whether Sam. Crider saw the stick or not—he might.

He never said he must swear the warrant out to save himself.  Norris
and himself swore out the writ against Bob—witness told Norris he had
better go down and swear out the writ, the Squire wanted him to.

Witness and Norris did not meet at the justice’s——witness went there
first, and Norris afterwards.

It was an hour in the night when they got to Hall's. Bob was in the
wagon with witness when Gustin took Taylor to Hall’s.

Taylor walked behind the wagon all of the time after the difficulty, and
was not ahead of the wagon at Sheridan’s.

Witness could not say that he was not hostile towards Taylot.

Witness said he never told old Mrs. Davis that Taylor struck Bob on
the shoulder. He was not at Mr. Davis’ the next morning, and did not
see the old lady or Bob there.

Upon re-examination by the prosecution—Lyons said that the wound
was on the right side of the head and was not cut any. He was at Hall’s
when Taylor died, and then Taylor’s eye was very black and swolen.

Taylor was stouter than Bob—Bob was as stout as common young men
in good health—he had the ague. }

Tromas Gusrix, sworn on behalf of the prosecution, stated, that the
persons mentioned by Lyons were all the company, and as witness came up
with those that had gone along, he saw Bob and Taylor going along—
Taylor driving.

It was some fifty yards from the school house when witness came up
with them.

Taylor drove about half a mile, and at last witness went to Geo. Hall’s
with him.  Taylor rode about a fourth of a mile—he was bad off, and com-
plained very much; he did not talk any along the road. He would some-
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times kneel down on the ground and groan, and put his head on the ground
and groan and moan, and then get up and make a few steps and kneel down
again, and seemed in considerable pain.

He had a wound over his right eye—witness did not see it that night,
but on the next morning—it looked like a bruise; did not examine it at all.

Witness was at Hall’s when Taylor died, which was about 12 o’clock
next day.

There was not much difference in the strength of Bob and Taylor—
Taylor was 45 years old—but his age had not lessened his strength—he
was a large man.

Witness came with Billy Davidson from the river—he does not know
whether the wound bled—Taylor bled out of his ears when he died, but
not much.

He did not see the stick.

Upon cross-examination, Gustin said it was forty or fifty yards towards
the river, from the school house, when he overtook the wagon. Bob and
Taylor were with the wagon, Taylor by the steers, and Bob behind the
wagon. Lyons and Norris were standing about ten or fifteen steps behind
the wagon, talking with George Lacy.

Taylor drove to the creek, which is about a half or three quarters of a
mile from the school house, and then witness, Gustin, drove to Sheridan’s.
Taylor went on ahead, and the team caught up with him at Sheridan’s,
where he was sitting on a sled by the side of the road. Taylor then got in
the wagon and rode a little ways—then Lyons drove the team.

It was after sun down when they were at the school house. When
witness came up with the wagon, they all went on, and Lacy went the
other way.

It is five miles from Hall’s to the river.

All went over together and came back together from Caseyville.

Lyons did not have a stick in his hand when Davidson and witness
came up at the school house. It was forty or fifty yards from the school
house, towards the river, where Lyons, Norris and Lacy were standing
when witness came up.

Taylor drove to the creek, and Bob Davis got into the wagon at the creek.

Lackey lives about a quarter of a mile from Hall’s. Bob Davis was in
the wagon when they got to Lackey’s and was asleep.

Lyons was driving the team when they found Taylor sitting on the sled.

Georae Hawr being sworn on behalf of the prosecution, stated that at
nine o’clock at night, Thomas Gustin and Taylor came to his house, and
Taylor wanted to stay all night. He was bad for about an hour and then
got easy. He was in every position, and quite restless. Witness could
hardly keep him in bed the first hour. Witness did not discover any bruise
at all—did not examine Taylor’s head—his face was very red. He died
the next day—nhe only spoke one word.

Dr. 8. T. Youne, a physician, sworn on behalf of the prosecution, stated
that he had practiced five years or more—he heard the description of the
wound by the witnesses, and could not say professionally the blow from Bob
Davis caused the death of Taylor—nor could he say that he believed as a
professional man, that the blow caused his death.

Dr. Duwy, stated that he was at Hall’s when Taylor died—has prac-
ticed thirty years. The wound was a lacerated or bruised wound, and might
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have been done with a brickbat or rough substance. The wound was on the
left side of the head. Did not examine it, and did not know that Taylor
died from the effects of the wound.

The defence then introduced Samuel Crider, who stated that Sam. Lyons
brought a stick to his house two or three days after he had heard of Taylor’s
death, and asked witness if he wanted to see the stick that Taylor was
killed with. The stick was a black-jack, between six and eight feet long,
eut off’ at each end, and had a considerable knot on it—the bark was off in
places—it was three inches at the large end and two inches at the small end.

Miss Jane Lackey, sworn on behalf of the defence, stated that she
heard about the time Taylor died.

She heard Samuel Lyons say that he wished he had never told Bob to
strike Taylor, and that he, Lyons, could have stopped the blow by raising his
hand. Lyons told Bob, the defendant, that he, Bob, must leave the country,
and he, Lyons, could Dborrow the money of Elijah Mason for him to leave
with; Bob said he had nothing to leave for, and should not leave. Lyons
seemed very anxious about Bob’s leaving, but did not say what for. Lyons
said that Taylor struck Bob on the shoulder, or something like it.

Lyons also said he only swore the writ out to save himself,

On cross-examination Miss Lackey stated that it was the next day after
the difficulty that Lyons was at Lackey’s and at old Mr. Davis’; Bob was
at home at old Mr. Davis’ at the same time Lyons was there, when Lyons
told Bob he must leave.

Mrs. Mary Jane Davis testified for the defence that she was at Mr.
Lackey’s when Lyons said he was sorry he had told Bob to strike Taylor—
she heard Lyons say that—and that he or Norris could have stopped the
blow—he, by raising his hand, and Norris by risking a fiddle which he
had in his hands.

Mz. Arcumatp Lackpy testified for the defence, that he, in company
with Norris, went to Caseyville early the next morning after the difficulty,
and, when near the school house, Norris said that was the place where the
fuss happened; they looked along the road for the stick and could find
none at all of any size—there was no stick to be seen there.

Jouy Masox testified for the defence that only two days before he heard
Lyons say that if Bob Davis was cleared he intended to kill three or four
and leave the country, he spoke of going to Ohio or Indiana where he had
lived before.

Wirtiam Henseey testified for the defence that he saw John Mason and
Lyons at the time and place mentioned by Mason, and heard Lyons say
that if Bob Davis was cleared, a man might kill as many as he pleased—
did not hear him say that he would kill any one and leave the country—he
might have said so to Mason.

Mgs. Nanoy Davis testified that she was the mother of Robert Davis,
the defendant, and that, on the day after the difficulty, Mr. Lyons came to
their house and told the defendant that he must leave the country—that he,
Lyons, could borrow five or ten dollars of Elijah Mason for him to leave with.

He further said that Bob went to get into the wagon and Taylor pushed
him away—that Bob tried a second time to get into the wagon, and then
Taylor struck him on the shoulder, and then Bob got the stick and struck
Taylor.

Steprex F. Youne testified that Lyons’ general character for truth and
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veracity was bad, and had been for a long time—he could not say whether
he would believe him under oath—owing to circumstances.

CommopoRE MILLER, being sworn, was asked, by defendant’s counsel, if
Lyons had not proposed to swear in a certain suit between witness and John
Mitchell, anything he, Miller, wanted him to—that he disliked Mitchell and
wanted to see him beat. The court refused to allow the question to be
answered, and the defendant excepted.

E. C. Wineate testified for the prosecution that he lived near Mr. Lyons,
and was somewhat acquainted with him, and that his character in the neigh-
borhood was tolerably good.

Danien. Hare testified that he had dealings with Lyons, lived two or
three miles from him, and was acquainted in the neighborhood—thought
Lyons’ character for truth and veracity, in the neighborhood, was good.

James Rarpr did not know anything about his character.

DanieL Orpsam lived in Lyons’ neighborhood, but knew nothing of his
character.

This was all the evidence in the case.

The fifth instruction given by the court to the jury, for the prosecution,
was as follows:

“If you believe, from the evidence, that the defendant killed the
“deceased, by striking him on the head with a stick, that the size of the
“stick was such, that in the hands of a man of ordinary strength, striking a
“violent blow with it on the head, it was a dangerous weapon, and that the
“necessary consequence of the blow struck by the defendant, with such a
“stick, upon the head of deceased, was to destroy his life, and that his death
“was caused by such blow, you should find defendant guilty of murder.”—
Defendant excepted.

The sixth instruction was as follows:

“If you believe, from the evidence, that defendant killed deceased, by
“striking him on the head with a stick, as charged in the indictment, you
“should find him guilty of murder.” Defendant excepted.

SEVENTH INSTRUCTION :

“If you believe, from the evidence, that the defendant killed the
“deceased with a stick, but when he struck the blow, if the evidence satis-
“fies your mind that it was not his intention to kill him, but only to chastise
“him, you should find him guilty of manslaughter, and fix his time of con-
“finement in the penitentiary for any period not exceeding eight years.”—
Defendant excepted.

EIGHTH INSTRUCTION :

“Before you convict, for either murder or manslaughter, you must be
“satisfied, from the evidence, that deceased’s death was occasioned by the
“blow on his head, struck by defendant, you are to judge from the whole
“evidence, and if your minds are satisfied, beyond a reasonable doubt, that
“the death of deceased resulted from such blow, you should find him
“guilty.” Defendant excepted.

TENTH INSTRUCTION :

“If you believe, from the evidence, that the stick in question was a
“large one, and that the necessary consequence of a violent blow with it on
“the head, by a man of ordinary strength, would be to destroy human life,
“the law regards such a stick, when used in striking a fellow-creature, as a
“deadly weapon—and if you further believe, from the evidence, that de-
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“fendant struck deceased with such a stick, upon the head, and thereby
“caused his death, he is guilty of murder.” Defendant excepted.
: FLEVENTH 'INSTRUCTION :

“The court further instructs you that although you may believe that
“the character of Lyons, one of the prosecuting witnesses, has been im-
“peached to a greater or less extent, yet if you believe he has sworn the
“truth in the material parts of his evidence, you are not bound to throw his
“evidence aside because it may not be corroborated in some particulars of
“minor importance—if you believe his evidence in the material parts of it
“to be true, and from the whole evidence, if you believe the defendant is
“guilty of murder or manslaughter, you should find accordingly.”  De-

~ fendant excepted.

TWELFTH INSTRUCTION :

“If the jury believe, from the evidence, that the defendant struck the
“deceased with a stick—and that the said stick was a large one, and that its
“necessary consequence, in the hands of an ordinary man, when striking a
“human creature on the head with it, would be to destroy human life, the
“law considers such a stick to be a deadly weapon. Thercfore, if you be-
“lieve, from the evidence, that the defendant struck the deceased with such
“a stick on the head, that the violence of the blow knocked him down and
“produced insensibility, speechlessness, and other symptoms of a fatal char-
“acter, and that, suffering great agony, he died within the space of twenty
“hours or thereabouts, after the wound was given—these are all circum-
“stances which you should take into consideration, in coming to a conclusion
“as to whether the blow occasioned the death of deceased.” Defendant
excepted.

Fifth instruction asked for by the defendant:

“Although it is true that the jury are to determine, from the evidence,
“whether the blow, charged to have been given by the defendant, was the
“cause of Taylor’s death, yet, it is by medical testimony alone that the
“agency of the alleged violence, as a cause of death, is to be determined.
“That is, in determining whether Taylor’s death was caused by the blow
“alleged, the jury must look alone to the evidence given by the physicians,
“and, unless it is proven by such evidence that Taylor’s death was caused
“by the blow alleged, the jury must find the defendant not guilty.”—
[ Whar. Med. Jur. § 1140.

This instruction the court refused to give, and the defendant excepted.

Twelfth instruction asked for by the defendant:

“The court further instructs the jury for the defendant that the opinions
“of physicians, as to a cause of death, are entitled to great weight—and if
“the physicians refused to give it as their opinion that Taylor’s death was
“caused by the blow charged, such refusal should be attentively considered
“by the jury.”

The court refused to give this instruction, as asked, but gave it with
the following modification :

“UNLESS THE REFUSAL WAS IN CONSEQUENCE OF THE MEAGRE AND IMPERFECT
“DESCRIPTION OF THE WOUND, AS GIVEN BY THE WITNESSES.”  Defendant excepted.

The jury thereupon returned a verdict, finding the defendant guilty of
manslaughter, and fixing his term of confinement in the penitentiary at
seven years.
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The defendant moved for a new trial, and in arrest of Jjudgment, upon
the following grounds:

1st, Because the verdict was contrary to law.

2nd, Because the verdict was contrary to evidence.

3rd, Because the court erred in deciding Sylvester Turner to be a
competent juror in this cause.

4th, Because the court erred in deciding that John Miller' was a com-
petent juror, and allowing him to sit as such.

5th, Because the court erred in giving to the jury, on behalf of the
prosecution, instructions numbered 5, 6, 7, 8, 10, 11, and 12, respectively.

Gth, Because the court erred in refusing to give instruction number 5
for defendant.

Tth, Because the court erred in refusing to give instruction number 12
as asked for by the defendant, and in giving said instruction as modified
by the court.

- 8th, Because a portion of the Jurors acted improperly and irregularly,
in drinking spirituous liquors in company with persons not belonging to
the jury, at a public grocery, after they had been sworn.

9th, Because it is uncertain, from the face of the indictment, whether
the deceased died in the year 1856, or in the year 1857.

The eighth ground was based on an affidavit of the defendant, that a
portion of the jurors, after they were sworn, and before the entire panel
was made up, went, in company with other persons, not of the Jjury, to
a public grocery, and drank spirituous liquors.

The motion for a new trial and in arrest of Judgment was overruled,
and judgment and sentence entered in accordance with the verdict—and
the defendant excepted.

N. L. FREEMAN, Attorney
for plaintiff in error.

+Jo W. EDWARDS, PRINTER, SHAWNEKTOWN. |

............................................
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STATE OF ILLINOIS, 7 . i it
SUPREME COURT.$™ W 2° G e Hretvc v oo

NABE TEODRLE OF TUE SRR o bLAlwele
To the Sheriff of / 7 72 County,

Because in the record and proceedings, and also in the rendition of the

judgment, of a plea which was in the Cireunit Court of A}, 2z e v

" ~ ", - 7 /
County, before the judge thereof, between .~ 4; o /’&/t/éb = %Z/z_/,v ot it
, d -

//; i , 77 7 o : T - p — #
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3 « 1 a ; p : % /Z e — /‘;1, 7
defendant, it is said that manifesi error hath intervened to the injury of said —Cz el XK T2 £ 5

”
as we are informed by Z/:, complaint, the record and proceedings of which said judgment, we have caused to
be brought into our Supreme Court of the State of Illinois, at Mt. Vernon, before the Justices thereof, to correct
the errors inthe same, in due form and manner, according to law ; therefore we command you, that by good and

f ol 7 -
5 . & . A v S
lawful men of your county, you give notice to teemsaid L e //4/,7; ZM//;/;,L z e Bz o

a{’@ 45 /2' 'z»7fz/z4///;/ﬁ e N e S e

e
/
{hat / be and appear before the Justices of our said Supreme Court, on the first day of th( et term of
4‘/! j;otz%/zw/ . 2 //517 7Z<Lp1,z/é/;__)
said Court, to be holden at Mount Vernon, in'said State, on the Second Monds ay in M@ﬁn—m&t to hear the
1

A

records and proceedings aforesaid, and the errors assigned, if lk shall think fit; and further

to do and receive what the said Court shall order n this behalf 5 and have you then there the names of those by

whom you shall give the said [// Zz2ces /4/7, Aﬁ/c‘z/ftv ~ »L?
.SIOGCE, together with this writ,
Aﬁfé—v cx? ’é ﬁzz P
Withess, the Hon./mem-Ha-%', Chief Justice of our said
Court, and the seal thereof, at Mount Vernon, this /Z/f:::ZZ:

iy oF, ot ot A in the year of our Lord,

oue thousand eight hundred and fifty- el e

e ///‘ / e
e e F (B o B DS s -
S—sm— 7 e— Clork of Supreme Court.
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