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SUPREME COURT OF ILLINOIS--.-FIRST GRAND D)I\Y/ISIQN.
NOVEMBER TERM, A. b, 1564.
S —--———-—*‘0—"—*: S
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Spencer S. Eubanks, ]
VS. - Error to Washington County.

The President & Trustees of the town of Ashley. s

Page 1. Motion of Defendant below (Eubanks) to quash wnt-—overruled.

Page 2. Writ appears a Capias, issved by a J. P., against Eubanks, Plaintiff in Error, in an action of
debt, wherein Defendants in Error were Plaintiffs, for violating an Ordinance of the Town of Ashley.—
The Capias was issued without affidavit, and appears dated April 24, 1862, while the Ordinance said to be

violated was vassed August 4th, 1862,
Page 3 & 4. Contain Transcript from Justice’s Docket, and shows that Plamtiff in  Error moved the

Court to dismiss the smit because the Writ was issued without an aflidavit,

Page 5. Appeal Bond.
Page 1011-12, The Bill of Exceptions.—Plaintiff below, proved, by onc Henry Cole, that the Town of

Ashley was an Incorporated town, &e., and that the title of said Incorporation was, ¢ The President &

Trustees,” &c., and that a certain book, presented by Plaintiff below, was a Minute Book of said lncorpo-

o y
ration, in which weskept the Minutes and Ordinances of the Board. = Plaintiff below also proved, by wees

J. M. Durham, that he 2ad prepared a cortain Ordinance, Ordinance No. 11, which was passed by ih;,

Board, and signed by the President & Clerk, and said Ordinance, with others, was taken to the Printing
Office and printed, and printed copies of the Ordinance No. 11 posted up, &c.. and that the Clerk posted
the printed Ordinances in a Book, then held by the witness, in which the Ordinances of said Board were

kept—that *“said Board treated the said Ordinances so posted as their Ordinances,”” but made no Ordinance

recognizing them a3 such, or ordering them to be prin

Ordinance, No. 11, was a true copy of the oriw%}uscript ordinance which was still at the printing offico.

Plaintiffs below then offered in evidence, a Ramd, containing a ‘‘Priated Copy” of Ordinance No. 11, to

the introductian of which Defendant below objected—objection overruled and printed copy read,

ted—that the authority to print was verbal, and that

Page 12. Copy of the *‘printed copy” of Ordinance No. 11.

Page 12 & 13, " Plaintiff below re-introduced Cole, who swore that Defendant below hauled 16 cords of

wood and corded itup within the limits of the Town of Ashley. This was all the evidence. S

w

Motion for new tria! overruled and excepted to.

ERRORS ASSIGNED.

1. The Court erred in refusing %o quash the Writ and dismiss the sait.

9. The Court erred in admitting as evidence a printed copy of an Ordinance, when the original was in

existence.
4. The Court erred in rendering judgment against Defendant below.

4. The Court erred in refusing to grant a motion for new trial.

Wherefore Defendants in Euvor prays, de.
W. H. GREEN, Attorney for Phintiff in Error.

BRIEF OF PLAINTIFF IN ERROR.

Teft, va. Size, 5 Gilman. page 435.
Revised Statutes, Chap. 25, Sec. 5:
Revised Statutes, Chap. 25, Sec' 7.
Revised Statutes, Chap. 59, See, 22.
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SUPREME COURT OF ILLINOIS . ..FIRST GRAND DIVISION. -

NOVENMBER TERM, A D, 1862

T I e Y :»__m—*; Pt ey, bt

Spencer S. Eubank, Plaintiff in Error,
V8. :
The President and Trustees of the town of Ashley, Defendants in Error.

BRIEF OF POINTS AND AUTHORITIES FOR DEFENDANTS IN ERROR.

This was an action of debt. commenced by the Defendants in Error, before [, F. Blankinship, Police
Magistrate of the town of Ashley, and judoment was for the Plaintiff for $20, and appeal taken to the
Cirenit Court and judgment for the Plaiutiff for §10  An appeal from the Jastice of the Peace is assimi-
lated to a suit in equity—Conley, vs. Good—Dre, 96. 1n appeals no exceptions can be taken to the form
or service of Summons, or any oroceeding before the Justice, but the cours shall hear and determine in 3
summary way, according to the justice of the case. See 68, Chap.. 4.9, Rev. Statutes, Bines, et al, vg.
Proctor, et al, 4 Seam. 175 6. Rogers. vs. Blanchard, 2 Gilm. 335, Ballard, va. McCarty, 11 Ills,,. 401.
Hough, vs. Larned, 12 Ills., 456, Vaughn, vs. Thompson, et al, 15 IlIs., 40.  An action for :ihe violation
of an ordinance i3 in remedy debt, but in fact for the recovery of a tors—Trustees. vs. [olland, 19 Iils.,
271, Bee. 15, Artiele 13, State Constitution has no application as tort’s—14 Il's., 415.  The custons of ar.
resting for violation of muaicipsl ordinances without affidavit, or even without warranr, 18 geueral and uni-
versal, and is in its nature *sui generis,” wholly police, and seperable, from criminal snd civil jurisdietion,
and eannot conform to the practice of either, and to be effective must be summary. The office of Police
Magistrate is of limited, though common law jurisdiction, as conservator of the peace, und as such will
isgue warrants on information of auny pohce officer or take cognizanee of his owp kuowledge, and municr-
pal corporations have the power to make their own form of warrants, snd for an immediste arrest, and also
10 make any ordinance, not repugnang to the Constituion of this State nor the Un.ted Srates, See. 34,
Act to amend Charter of Springfield. Sess. Laws 1859 p. 273, Laws 1849, p- 224, give =2ll municipai
corporations the power ani privileges of the charters, Springfield and Quncy and ali ameudatery laws there-
to. (Sess Laws 1840, p, 6-113, Springfield and Quiney charters. )  The Trustees of the town of Ashley,
in erdinance No. 1, prescribe the form of warrant, and tor the immediate arrest of the party upou informa-
tion of Attorney or oath of any other person. :

the 4th day of Aug., 1862,—-was regularly passed by the Board, with a new series of ordinanees signed by
Cierk and President, and sent with other ordivances wo 1he printing oftice, aud was printed, and three or four
printed copies were posted up in the coiporate limirs, and a eopy of the printed ordinance was pasied 1n
book i which the minutes and ordinances of the town were recorded by the Clerk and treared by the Board
as their ordinances, among which was said ordinance No, 11, The bouk also was in proot and identified—
and also that 1t was a true copy of the otiginal.  'I'here is no Staturory law gpeci‘ying bow ordinances shall
be passed, whetber sigred by cither Clevk or President of Buard. If they sre recorded or printed either m
book or pamphlec they are *prima facie” evidence in all courts in this State.  |Laws above ] It is the
custom of the Clerk of Boards of lacorporaiions [ municipal purposes, to record the ordiannces passed
by the Board, the act of the Clerk becomes b2 act of Boaid by adopiion, and is usual'y regarded as 1o
original, somewhat as the engrossed Jaws of the Assembly of the State.  And is there arny  valid 1eason
why the Board cannot adopt a printed copy for the record or original.  Would not such a conclusion eaty -
nort with the progress of the age in the use of rcchunic aids, and couform to the practice ot pruuéd
or engraved signatures and seals, and would, in fact, be more certain and beneficial? It would be absurd
to require a person to read over hundieds of pag 3 of written matter to hunt up some pigmy matter when
the same can bo escertained in a few momenis when printed, It certuin'y will not be contended that it s
recessary to have both record and original.  ‘The evidence is a substantial if not a literai compliance with
requirements of the laws,

As to the second assignment of error, the proof is that the ordinance upon ahich snit was brought was on

The Bill of Exceptions does not disclose tize nature of the objections of the Plaintiff in Error to the in-
troduction of the ordinance in evidence ; this ic should specifically do——and his objections should have been,

made in the court below or otherwise they are I'ke a pit-fall or rebel torpedo to the Defendant in Error.— .
Had they been tnere made the wirness might have answered that the ordinance was rosted ap in three of the.

most public places in the corpecation, and that the original could not be found upon vigilaus search, and
thus avoided the @b dry, sEASE® cchuicaliiies contended for. For anghi the Defendant n Error
knew before he came into this court the Plaintiff’s general objection ta the ordinance was that it was un-
constitutional or voird both upon principle and authority. This was all wrong. Stokes, et al ve. Kane
4 Seam. T, Seargent vs. Kellogg, et al 5 Gilm, 281, ’

The constraction of the ordinance by the Attorney for the Plaintiff in Error is utterly untenable, —
Tke ordinance is a compound sentence, disjunctive in form, contaiping dependent aud independent clauses,
as to venity. Tae independent clause making the placing or allowing wood in quantities over ten cords 1o
remain a nuisance, the quantity over ten cords being an offence *per se,” so declared by the Boasd. The
dependent clause to verity makes the manner of keeping the butcher-shop either deleterious to health or
offensive to business—the offense in the one case the quantity of wood, and in the other the manner of
keeping the butcher-shop, constitute the nuisance, I'nis is evident from the reading of the crdinance, and
‘e distinetion is sustaived by common sense, as butchcr shops are a necessity for towns and cities and only
secome offensive when kept 1n a filthy manner. The object of the ordinasce being to prevent wood frem
reing piled up in large quantities, waich obstructed public and privite views, and endangered the town by
ire, which and other cause made it » nuisance, and with which the people of the town were outraged and
tz6-8ly insulted. 1t 18 more safe for the law to define what shall constitute larceny than to leave for the
ipizion »8 caprice of the witness, The **Board shall have power to ‘declare’ what sh:1l be a *nuisance,’
100 the witness, -

—
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There was no necessity for proof that the wood was placed within the corporate limits after the ordinanes
took effect, as the sllowing it to remain was equally an offence by the terms of the ordinance.

The proof that the ordinanees were posted up in four places within the corporate limits, for thirty days,
js sufficient for the court to presume that they were posted up in three of the most public places for ten
days, unless there was something in the eviden-s to negative that conclusion, which is not the case.

It would be a stern principle of evidence that requires a municipal corporation to go into the particalars
of the passage of their ordinances on each trial. It being a public body for public purposes there should
be some presutaption as to the regularity and legality of their acts. -*Whea publicly kept” is sufficient—
a rule to requ’re the production of corpmation books ig never granted, as the copies are evidence of them-
selvis —Grant on corporations—sec 317 318, Note 2 and Reference M.  The By-Laws of a corporation
sre always obligetory on all of its membeis and all persons that come within the local jurisdiction, and they
wuss take notics of them at their peril—Sec. 77, Grant Cor.

Upon review of the wholo case, the Plaindiff in Error, upon taking appeal from the Justice’s court, was
estopped to dispvte the insufficiency of the writ of the Justice, if avy existed. The printed ordinance was
by adoption the original ordinance of the Board. The proof of the existence of she corporation wasg in ae-
cordance of numerous adjudged cas>s.  The proof of the quantity and ownersbip of the wood was ample
and the most satisfactory kind of evidence, No question made as to the power of the corporavion to pass
the ordinance—it hes the power to prevent the erection of wooden buildings, and the power exercised is not
so great, ‘Tne Plaintiff in Error did not, in hie Bill of Exceptiorn, specify his objections to the admission
of the ordinance in evidence. It is his own pleading, aud he alone 13 chaagable with the omission-~Rogers
vs. Hall, 3 Scam. 6. There was no necessity for the production of the original ordinance. The principle
of evidence is well settled that an examined or certified copy of public documents is admissable, 1aclnding
corporations.—Gmnc on corporation, sec. 817-318, and sotes Gieenleaf on ev. Sec. 91-482-8-4=5. We
have statates in aid, but none in derogation of the common law principles of evidence rezpecting corporations.

J. M. DURHAM, Attorney for Defendants in Error.
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SUPREME COURT OF ILLINOIS....FIRST GRAND DIVISION.
NOVEMBER TERM, A. D, 1864.
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Spencer 8. Eubanks, l
V8. :

_ Error to Washington County.
The President & Trustees of the town of Ashley. ‘ ’ d

Page 1. Motion cf Defendant below (Eubanks) to quash writ-—oveiruled.

Page 2. Writ appears a Capias, issued by a J. P., against Eubanks, Plaintiff i Error, in an action of
debt, wherein Defendants in Error were Plaintiffs, for viclating an Ordit;ance of the Town of Ashley.—
The Capias was issued without affidavit, and appears dated April 24, 1862, while the Ordinance said to be
violated was passed August 4th, 1862.

Page 3 & 4. Contain Transcript from Justice’s Docket, and shows that Plawntiff in  Error moved the
Court to dismiss the suit because the Writ was issued without an aflidavis,

Page 5. Appeal Bond.

Page 101112, The Bill of Exceptions.—Plaintiff below proved, by one Henry Cole, that the Town of
Ashley was an Incorporated town, &e., and that the title of said lucorporation was, “The President &
Trustees,” &c., and that s certain book, presented by Plaintiff below, was a Minute Book of said Incorpo-
ration, in whichmt the Minutes and Ordinances of the Board. “ Plaintiff below also proved, by =sa.
J. M. Duarham, that he had prepared a certain Ordinance, Ordinance No. 11, which was passed by the
Board, and signed by the President & Clerk, and said Ordinance, with others, was taken to the Printmg
Office and printed, and printed copies of the Ordinance No. 11 posted up, &e., and that the Clerk posted
the printed Ordinances in & Book, then held by the witness, in which the Ordinances of said Board wera
kept—that *‘said Board treated the said Ordinances so posted as their Ordinances,” but madeno Ordinance

recognizing them a3 such, or ordering them to be printed—that the authority to print was verbal, and that

Ordinance, No. 11, was a true copy of the origi/%%uscript ordinance which was still at the printing office.

Plaintiffs below then offered in evidence, a Bawd, containing a *‘Printed Copy’’ of Ordinance No. 11, to
the introductien of which Defendant below objected—objection overruled and printed copy read.

Page 12. Copy of the ¢“printed copy™ of Ordinance No. 11.

Page 12 & 13. ‘Plaintiﬁ' below re-introduced Cole, who swore that Defendant below hauled 16 cords of
wood and corded it‘up within the limits of the Town of Ashley. This was all the evidenee.

Motion for new tria! overruled and excepted to.

ERRORS ASSIGNED.

1. 'The Court erred in refusing ‘o quash the Writ and dismss the suit.

9 The Court erred in admitting as evidence a printed copy of ‘an Ordinance, when the original was iu

existence.
3. The Court erred in rendering judgment against Defendant below.

4. The Court erred in refusing to grant a motion for new trial.

Wherefore Defendants in Error prays, &e.
W. H. GREEN, Attorney for Plaintiff in Error.

BRIEF OF PLAINTIFF IN ERROR.

Teft, vs. Size, 5 Gilman. page 435.
Revised Statutes, Chap. 25, Sec. 5:
Revised Statutes, Chap. 25, See-T.
Revised Statutes, Chap. 59, See, 22.
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SUPREME CQURT OF ILLINOIS ___FIRST GRAND DIVISION.
ROVEMBER TER, A D, 18S¢/.

Spencer 8. Eubank, Plaintiff in Error,
VS.
The President and Trustees of the town of Ashley, Defendants in Error.

BRIEF OF POINTS AND AUTHORITIES 'OR DEFENDANTS IN ERROR.

“This was an action of debt, commenced by the Defendants in Error, before L, F. Blankinship, Police

Magistrate of “the town of Ashley, and judgment was for the Plaintiff for $20, and appeal taken to the

Cirenit Court and judgment for the Plaintiff for $10.  An uppeal {rom the Justice of the Peace is assimi-

lated to a suit in equity—Conley, v8. Good—Dre, 96. In appeals no exceptions can be taken to the form
: p

or sevvice of Summous, or any oroceeding before the Justice, but the court shall hear and determine in a
summary way, accordiog to tbe justice of the case. See 60, Chap.. 4.9, Rev. Statutes, Bines, et al, vs.
Proctor, et al, 4 Seam. 175 6. Rogers. ve. Blanchard, 2 Gilm. 335, Ballard, vs. McCarty, 11 Ills,, 401.
Hougb, vs. Larn~d, 12 Ills., 456, Vaughn, vs. Thompson, et al, 15 Ills., 40. An action for the violation
of an ordinance i3 in remedy debt, but in fact for the recovery of a tors—Trustees. vs. Holland, 19 Iils.,
271, Sec. 15, Article 13, State Constitution has no application as tort’s—14 I1's., 415. The custons of ar-
resting for violation of muaicipal ordinances withont affidavit, or even without warrant, 18 general and uni-
versal, and i3 in its pature *sui generis,” wholly police, and seperable, from criminal and eivil Jurisdietion,
and ecannot conform to the practice of either, and to be effective must be summary. The office of Police
Magistrate is of limited, though common ‘'aw jarisdiction, as conservator of the peace, and as such will
issue warrants oo iaformation of any police officer or take cognizanee of his own knowledge, and muonier-
pal corperations have the power to make their own form of warrants, and for an immediate arrest, aud siso
10 make uny ordinance, not repugoanc to the Constitution of this State nor the Un-ted States. See. 34,
Act to amend Charter of Springfield. Sess. Laws 1859 p- 273, Laws 1849, p. 224, gwve all municipal
corporations the power anl privileges of the charters, Springfield and Quiney and all amendatery laws there-
to. (Sezs. Laws 1840, p, 6-113, Springbield and Quincy coacters.) The Trustees of the town of Ashley,
in orainance No. 1, precoribe the form of warrant, and tor the immediate arrest of the party upou iuforma-
tion of Attorney or oath of any other person. g

As to the second assignment of error, the proof is that the ordinance upon which suit was brought was on
the 4'h duy of Aug., 1862,—was regularly passed by the Board, with a new series of ordivances sigued by
Cierk and Presidenr, and sent with otwer ordinances to the printing office, and was priuted, snd three or four
printed copies were posted up in the corporate limirs, and a copy of the printed ordinance was pasted 11 “a
book 1n which the minutes and ordinances of the town were recorded by the Clerk and weated by the Board
a8 thewr ordinances, among which was said ordinance No, 11, The bovk also was in proof and identified=t
and also that 1t was a true copy of the original.  Theve is no Statarory law speciiying bow ordinances shall
be passed, wherher sigred by either Clerk or President of Board. If they are recarded or printed either 1n
book or pumphies they are *prima fucie’ evidence in all courts in this Stite. | Laws above 1 It is the
custom of the Clerk of Loards of lncorpoerations (or municipal purposes, to record the ordinaoces passed
by the Board, the act of the Clerk becomes s act of Boaid by adoption, and is usual'y regarded as the
original, fomewhat as the engrossed laws of the Asgembly of the Stute.  And is there ary vahd 1eason
why the Board cannot adopt a printed copy fov the record or original, Would not such a conclusion com-
wort with the progress of the age in the use of mechanic aids, and conform to the pructice ot printed
or engraved signatures and seals, and would, in fact, be more.certuin and beoeficial? It would be absurd
to reguire a person to read over hundieds of pag 3 of written master ¢o hunt up some pigmy matter when
the sasme can be ascertained in 2 few momenis when printed. Lt cert inly will not be contended that it 1s
necessary to have both record and origimal.  The evidence is a substantial if not a literal compliance with
reguirements of the laws,

The Bill of Exceptions does not disclose ths naure of the objections of the Plaintiff in Error to the in-
troduction of the ordinance in evidence ; this ic should specifically do—und lus objections should have been
made 10 the court below or otherwise they are I'ke a pit-fall or rebel torpedo to the Defendunt in Error.—
Had they been tnere made the wirness might have answered that the ordinance was posted ap in three of the
most public places in the corpocation. and that the original could not be found upon vigilaut search, and
thus avoided she emsd, dry, ameb-@il@se? cchnicalities contended for. For aughs the Defendsnt in Brror
knew before he came into this cours the Plaintfi’s general objection to the ordinance was that it was uue
covstitutional or void hoth upon pricciple and authority. Tlis was all wrong. Stekes, et al vs. Kane
4 Scam. T, Seargent vs. Kellogg, et al 5 Gilm, 281,

The constraction of the ordinance by the Attorney for the Plointiff 1a Error is utterly untenable,—
Tke ordinance is a compound sentence, disjunctive in form, conraining dependent and independent clauses,
as to verity. Tae independent clause ma': ug the placing or allowing wood in quantities over ten cords 1o
remain a nuisance, the quaatity over ten cords beiog an offence *per se,” so declared by the Boa.d. The
dependent clause to verity makes the manncr of keeping the butcher-shop either deleterious to  health or
offensive to business—the offense in the one case the quanticy of wood, and in the other the manner of
keeping the butcher-shop, constitute the nuisance, This is evident from the reading of the ordinance, and
the distinction is sustaived by common sense, »s butehcr shops are a necessity for towns and cities and only
begome offensive when kept in a filthy manner. The object of the ordinaice being to prevent wood from
ueing piled up in Jarge quantities, waich obstructed public and priv.re views, and endangered toe town by
fire, which and otber cause made it a nuisaunce, and with which the people of the town were outraged angd
grossiy insulted. It 18 more safe for the law to define what shall constitute larceny than to leave for the
opizion as caprice of the witness. The **Board shall have power to ‘declare’ what ehall be & ‘nuisance,’
not the witness.
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There was no necessity for proof that the wood was plaeed within the corporate limits after the ordinanee
took effect, as the allowing it to remain was equally an offence by the terms of the ordinance.

The proof that the ordinances were posted up in four places within the corporate limits, for thirty days,
is suffieient for the court to presume that they were posted up in three-of the most public places for ten
days, unless there was something in the evidenes to pegative that conelusion, which is not the case.

It would be a stern principle of evidence that requires a municipal corporation to go into the particulary
of the passage of their ordinances on each trial. It being a public body for public purposes there should
be some presumption as to the regularity and legality of their acts. -*When publiely kept” is sufficient—
a rule to require the production of corporation books is never granted, as the copies are evidence of them.
gelves —Grans on corporations—sec 317 318, Note 2 and Reference M. The By-Laws of a corporation
are aiways obligetory on all of its membe:s and all pergons that come within the local jurisdiction, and they
must take notice of them at their peril—Sec. 77, Grant Cor. g

Upon review of the whole case, the Plaintiff in Error. upon taking appeal from tie Justice's sourt, was
estopped to dispute the insufficiency of the writ of the Justice, if avy existed. The printed ordinance was
by adoption the original ordinance of the Board. The proot of the existence of she corporation was in ac-
cordance of numerous adjudged cas:s. The proof of the quantity and ownership of the wood was ample
and the most satisfactory kind of evidenve. No question made as to the power of the corporasion to pasa
the ordinance—it has the power to prevent the erection of wooden buildings, and the power exercised is not
8o great. The Plaiotiff in Error did not, in his Bill of Exception, specify his objections to the admission
of the ordinance in evidence. It is his own pleading, and he alone 18 chaagable with the omission--Rogers
vs, Hall, 8 Scam. 6. There was no necessity for the production of the original ordinance. The principle
of evidence is well settled that an examined or certified copy of public documents is admissable, melading
corporations.—Grant on corporation, sec. 817-318, and rotes Gieenleaf on ev. See. 91-482-3-4-5. We
have statutes in aid, butnone in derogation of the common law principles of evidence respecting corporations.

J. M. DURHAM, Attorney for Defendants .a Error.
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