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In the Supreme Court, State of Illinois.
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J. W. PRIMMER

"ys. Appeal from Marion.
e '

PRICE J. PATTEN & €O.
BRIEF OF PLAINTIFE.

The judgment is erroneous in this: That the action ix as
sumpsit and damages assessed at $5 48, and Judgment entered for
$515 and $5 48.  See Ist Chit. Pleadings 746. from note 3.  The
Bill of Discovery should have been filed and proceedings stayved
until coming in of answer. 13 TiL 220, Yates vs. Monroe et al.
Duncan vs. Ingalls & Barr, Breese 277.

The assignor of a note iz not a competent witness to prove
the fact of assignment, nor any other fact in a suit on the note
against the maker, because if judgment be not had on note he is

liable on the assignment, 1. Scam. 422, Stacev vs. Baker.

WILLARD & RTOKER,

Guardian Office prind, ML Vernon. 4
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Page 3rd.
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Page Tth.

Page Sthe

Page 9th.

Page 10th.

Pnge 11th.

Page 12th.

Pgoé 13th,

Page 1ith.

Page 15th.

Page I6th.

Pace 17th.

Tag: 18th.

Page 19th.

Page 20th.

Page 21at.

Page 22d.

Page 234

ABSTRACT OF RECORD IN CASE OF

JAMES W. PRIMMEB,?
vs. Appeal from Cireuit Court of Marion Co.
PRICE J. PATTEN & 00. §

Shows proceeding at March-term of Court, 1861, filing of Declaration by PIff's on' 25th
day of February, 1861, with pracipee m assumpsit against Defendant and damages $600.

Special count of declaration on a Promissory Note, executed to S. A. Lusater by«d. W.
Primmer, Feb. 9th, 1858.

That said Lasater before payment of said note, to wit: on day of execution indorsed said
note to Defendants, Price J. Patten & Co.  Count in usual formn; also commencement of
common endibitatus count. y

Count on account stated in usual form. First Bond on behalf of Price J. Patten & Co.,
signed by Bryan & Shaffer.

Copy of account and copy of no'e payable 2 years after date for §500, it being the 38rd
aud la-t paywment on Jot and house bought of 8. A. Laszater, in the town of Sandoval, and
endors-d on back S. A, Lasater, with praicipee in usual {form, for summons and filing 25th
July, 1861, by J. O. Ubanee, Clerk, and issuing of summons.

'the summons in usual form and attest and seal.” Eupdorsed. Served on J. W. Prim-
mer, March 6th, by reading. Siuved by G. J. Black. Sheriff.

And afterwards at March Term of said Court, to wit : Ou 20th Mareh, 1861, Def’t Prim-
mer by Attorneys filed his pleas to Piff’s Declaration ; also first Plea of general issue in
usual form, ard juinder by Plff’s ; also commencement of 2nd Plea to 1st Count of Declara-
tion, of failure, of eonsideration. :

Continuanee of said Plea and scttinz out ugreement of S. A. Lasater to deliver up the
note sued on to J. \W. Primmer. .

Same Plea continucd, averring notice of fallure of consideration to Plff’s, Price J. Patten
& Co., before the endorsement of said note to them by 8. A. Lasater; also commencement
of 3d Plea.

Sets out conmideration of nate to belot No. 9, in Block No. 8 in Primmer’s addition to
town of Sandoval, and agrevmert to make one payment of $100 on 25th of December,
1858 readiness on part of Primmer to pay and offer to piy, and failure and refusal on part
of Lasater to make deed.

Also failare and neglect of Lasater to make deed and agreement to cancel the said econ-
{ract and surrender of note by caid Lasater to Primmer, and delivery of lot to Lasater by
said Primmer; that the consideration of the note whelly failed, and that said 8. A. Lasater
endorsed said note lonz after it berume due and payalle to said Plff’s, Patten & Co.; also
commencement of 4th plea to 1st count of plff's declaration; plea of accord and satisfac-
tion. 4

Avers the aczord and satisfaction to have been mude on 29th day of Juue, 1860, before
the bringing of this suit before the falling duc ot said note, and before the same had been
endorsed, apd that pl’s had notice of the same on the 29th day of June, 1830 ; also filing
of pleas.

PHf’s by Attorneys on 21st Jday of Maveh, 1861, fi'cd replications to def’ts pleas; also
the replication to 2d pleas. is general replication and joinder by defn’t. :

General replieaiion to 3d plea and joinder on replication by def’t; also general replication
to4th plea and joinder by defendant.

And aftorwarde said Primmer on the Ist day of April, 1831, filed his bill of discovery in
gaid cause in said Circuit Court ; title of bill, eaption and introductory part of bill, showing
pendeney of suit at law in court, afcresiid parties piff’s and def’s and said suit.

. ‘That suit is bronght on note given by Primmer to 8. A. Lasater for $500, payable wwo
years from 9th October, 1838, setting out cons'deration for which note was given and failure
of consideration; that was same note sued on and to which siid Primmer had interposed
pleases of failure of consideration.

Avers agreement of Lasater to make deed on 25th Dee. 1858, on payment of $100 ; that
deed was to be warrantee; that Primmer was ready and willing, and offered to pay said
$100; that said Lasater was unable and vnwilling to make a deed and did not make a deed,
avd has not yet made said deed ;

Avers that afterwards said Lasater and said Primmer agreed to cancel and reseind said
contract, the delivery of two notes executed for the purchise money by Lasater to FPrimmer,
and agreed to delivered up the note sued onj that said Patten & Co. had notice of the said
agreement to deliver up said note and cancel said contract prior to and at the time said note
was endorsed to plff's by said Lasater.-

Bill avers filing of 3rd plea to 1st count of Declaration; that the said townlot was considers
ation of the note that the contract was eancelled on account of sald Lasater’s inability to
wake a deed; Primmer’s readiness and willingness, and offer to pay according to coutract
and take deed.

Avers Lasater’s refusal tomake the deed; that by reason of said refusal to make deed
aforesaid, said Lasater and Primmer mutually rescinded said contract, and said Lasater
agreed to give up all the notes ; that the consideration of said note has wholly failed ; that
said note was endorsed after it became due to said defendants.

Sets out substantially dth pleaof accord and satisfaction of said note in Ist count and notice
todeft’s of the said aceord aud satisfaction on 29th of June,1860; that plff’s joined issue onall of
said pleas, averring the endorsement of suid note by 8. A.. Lasater to said plff’s for a valua-
ble consideration before maturity and denying notice. .

Substantially sets.ont replication of piff’s; secondly replied; also substantially sets out
3d replication ; also that said Primmer was informed and believes that said note was indorsed
before it came due, and that said P. J. Patten & Co. knew of all the facts set up in said
pleas.

. Avers that they had knowledge of the facts at the time and prior to the eundorsement of
said note to them; that said Lasater informed them at the time he indorsed said note; that
the consideration of said note had failed; avers failing civcumstances of said Lasater and

Andebtedness to P. J. Pasten & Co., and that they insisted note should be indorsed, saii noic
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Page 24th.

Page 25th.

Pa e 26th.

Page 2Tch.

Page 28th.

Page 29th.

1st,

2nd.

3rd.

to secure said indebtedness to, them, and that said partios colluded together and said endoerse-
ment was made as collateral security. Also avers that

Def’t. has no witness by whom he can prove the facts set up in said pleas, except the
said Lasater and said Plf’s., that the facts are necessary to deft’s defence. That said Las-
ater is absent and his whereabouts unknown to def’t, and has been since the suit at law was
instituted, and that said Lasater is an interested witness in said suit, and that def’t. eannot
proceed to trial in said eause without a discovery from said Price J. Patten & Co. of the
tacts in this petition with prayer for answer of Patten & Jo., and that proceeding be staycd
until answer be filed in usual form.

Prays summons to issue to Sheriff of Marion County, returnable to August Term, 1861;
also the affidavit of J. W, Primmer, affidavit to truth of facts set forth in bill.

Order of Court made 1st day of April, 1861, deft’s filed pleas, plff’s reply thereto; def’t
by Attorney moves Court for leave to file bill of discovery and for injunction, whick motion
the Court overrules, and de’t excepts to ruling of the Court and cause is called for trial;
parties consent to trial by Court without jury; Court gives verdict for piff’s for amount of
note and interest with costs and the damages being unknown to the Court, ordered that
Clerk agsess and report.same ; Clerk reports damages and costs at $5,48, which report 18 ap-
proved and ordered and adjudged by Court; that plii’s recover of and from def’t said sum of
8515 damages, together with §5,48, his costs expended and may have execution. .

And def’t prays an appeal, and 1t is granted on det’ts cutering into bond of $700 in 30
days with security to b> approved by Clerk.

Defendant on 22d April, 1861, filed bond ; also appeal bond. - )

Approved by Clerk 22d day of April, 1861, by J. O. Chance, Clerk, and filed ; also cer-
tificate of Clerk to true copy of Record.

ASSIGNMENT OF ERRORS BY PLAINTIFF.

The Court erred in giving a judgment for $515 on a five hundred dollar note, when the
damages and costs together as reported by the Clerk,only amounted to the sum of $5,48.—
Judgment should have been for $500 and $5,48 costs, according to report of Clerk.

The Court erred in overruling the motion of said J. W. Primmer’s Att’y. to file bill of dis-
covery. The pleas setting up a good defence and def’t. Primmer having no witness save the
parties to prove the facts by.

And for these and many other errors, this cause should be reversed.

WILLARD & STOKER, for PH.
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In the Supreme Court, State of Illinois.

FIRSY GRAND BIVISION,

At HMount Vernon---- November Term, A. D, ;1851.

T e

J. W. PRIMMER

e e’

VS, F Appeal from Marion.
|
PRICE J. PATTEN & CO. |

BRIEF OF PLAINTIFF.

The judgment is erroneous in this: That the action is as-
sumpsit and damages assessed at §5 48, and Judgment entered for
$515 and $5 48.  See 1st Chit. Pleadings 746, from note 3. The
Bill of Discovery should have been filed and proceedings stayed
until coming in of answer. 13 Tl 220. Yates vs. Monroe of al.
Duncan vs. Ingalls & Barr, Breese 277.

The assignor of a note is net a competent witness to prove
the fact of assignment, nor any other fact in a suit on the note
ainst the maker, because if judgment bhe not had on note he is

liable on the assignment, 1. Scam. 422, Stacey ve. Baker.

WILLARD & STOKER.

Guardian Office print, Mt. Vernon.
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ABSTRACT OF RECORD IN CASE OF

JAMES W. P'RIMMER,?
vs. Appeal from Cireuit Court of Marion Co.
PRICE J. PATTEN & CO. |

Shows proceeding at March term of Court, 1861, filing of Declaration by Pl’s on 25th
day of February, 1861, with pracipce in assumpsit against Defendant and damages $G00.

Special count of declaration on a Promissory Note, exccuted to 8. A. Lasater by J. W.
Primmer, Feb. 9th, 1858.

That said Lasater before payment of said note, to wit: on day of execution indorsed said
note to Defendants, Price J. Patten & Co. Count in usual form; also commencement of
common endibitatus count.

Count on account stated in nsuzl form. First Bond on behalf of Price J. Patten & Co.,
signed by Bryan & Shaffer.

Capy of acéount and copy of no'e payable 2 years after date for $500, it being the Srd
and la~t payment on lot and house bought of 8. A. Lasater, in the town of Sandoval, and
endorsed pnback 8. A. Lasater, with praicipee in usual forw, for summons and filing 25th
July, 1861, by J. O. Chance, Clerk, and issuing of summons. :

'The summons in usual form and attest and seal. Endorsed. Served on J. W. Prim-
mer, March 6ch, by reading.  Sizned by G. J. Black, Sheriff.

And afterwards at Mareh Term of said Court, to wit : On 20th March, 1361, Def’'t Prim-
mer by Attorneys filed his pleas to Piff’s Declaration; also first Plea of general issue in
usnal form, ard joinder by PIf’s ; also commencement of 2nd Plea to 1st Count of Declara-
tion, of failure, of consideration.

Continnance of said Plea and settinz out agreement of S. A. Lasater to .deliver up the
note sued on to J. \W. Primmer.

Same Plea continued, averring notice of failure of consideration to PIff’s, Price J. Patten
& Co., before the endersement of said note to themn by S. A. Lasater; also commencemecnt
of 3d Plea.

Sets out eonsideration of note to belot No. 9, in Block No. 6 in Primmer’s addition to
town of Sandoval, and agreemest to make one payment of $100 on 25th of December,
18585 readiness on part of Primmer to pay and offer to piy, and failure and refusal on part
of Lusater to make deed.

Also failure and negleet of Lasater to make deed and agreement to cancel the said con-
tract and surrender of note by said Lasater to Primmer, and delivery of Jot to Lasater by
said Primmer ; that the consideration of the note whelly failed, and that said S. A. Lasater
endorsed said note lony after it beeame due and payable to said Plff’s, Patten & Co.; also
commencement of 4th plea to Ist count of plff's declaration; plea of accord and satisfac-
tion.

Avers the aceord and satisfaction to have been made on 29th day of June, 1860, before
the bringing of this suit before the falling due of said note, and Lefore the same had been
endorsed, and that pi’s had notice of the same on the 20th day of June, 1850 ; also filing
of pleas.

PI’s by Attorneys on 21st day of March, 1861, filed replications to def’ts pleas ; also
the replication to 2d pleas. is general replication and joinder by defn’t. :

General replicasion to 34 plea and joinder on replication by def’t; also general replication
to4th plea and joinder by defendant.

Ard afterwards said Primmer on the Ist day of April, 1831, filed his bill of discovery in
gaid cause in said Cirenit Cour: ; title of bill, caption and introductory part of bill, showing
pendency of suit at law in court, aforesaid parties plf’s and det’t and said suit.

‘That suit is brought on note given by Primmer to 8. A. Lasater for. $500, payable wwo
vears from Oth October, 1858, setting out cons deration for which note was given and failure
of consideration; that was same note sued on and to which suid Primmer had interposed
pleases of failure of consideration.

Avers agreement of Lasater to make deed on 25th Dec. 1858, on payment of $100; that
deed was to bo warrantee; that Primmer was ready and willing, and offered to pay said
8100 ; that said Lasater was unable and unwilling to make a deed and did not make a deed,
ard has not yet made said deed.

Avers that afterwards said Lasater and said Primmer agreed to cancel and rescind said
contraet, the delivery of two notes executed for the purehise money by Lasater to Primmer,
and agreed to delivered up the note sued on; that zaid Patten & Co. had notice of the said
agreement to deliver up said note and eancel said contract prior to and at the time said note
was endorsed to plff's by said Lasater.

Bill avers filing of 3rd plea to 1st count of Declaration; that the said town lot was consider-
ation-of-the note that the contract was cancelled on account of said Lasater’s inability to
make a deed; Primmer’s readiness and willingness, and offer to- pay aceording to contract
and take deed.

Avers Lasater’s refusal to make the deed; that by reason of said refusal to make deed
aforesaid, said Lasater and Primmer mutually rescinded. said contract, and said Lasater
agreed to give up all the notes ; that the consideration of said note has wholly failed ; that
said note was endorsed after it became due to said defendants.

Sets out substantially 4th pleaof accord and satisfaction of said note in Ist count and notico
to deft’s of the said aceord and satisfaction on 29¢h of June,1860; that plif’s joined issue onall of
said pleas, averring the endorsement of suid note by S. A. Lasater to said plff’s for a valua-
ble consideration before maturity and denying notice.

Substantially sets oat replication of pifi's; secondly replied; also substantially sets out
8d replication ; also that said Primmer was informed and believes that said note was indorsed
before it came due, and that said P. J. Patten & Co. knew of all the facts set up in said
pleas.

Avers that they had knowledge of the facts at the time and prior to the endorsement of
said note to them that said Lasater informed them at the time he indorsed said note; that
the cousideration of said note had failed ; avers failing circumstances of said Lasater and
indebtedness to P. J. Patten & Co., and that they iusisted note should be indorsed, said note
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Page 24th.

Page 25th.

Pa ze 26th,

Page 27th.

Pagg 28th.
o
Page 29th.

2nd.

3rd.

to secure said indebtedness to them, and that said parties colluded together and said endorse-
ment was made as collateral security. Also avers that

Def’t. has no witness by whom he can prove the facts set up in said pleas, except the
said Lasater and said Pi’s., that the facts are necessary to deft’s defence. That said Las-
ater is absent and his whereabouts unknown to def’t, and has been since the suit at law was
instituted, and that said Lasater is an interested witness in said suit, and that def’t. eannot
proceed to trial in said cause without a discovery from said Price J. Patten & Co. of the
facts in this petition with prayer for answer of Patten & o, and that proceeding be %taycd
until answer be filed in usual form. v

Prays summons to issue to Sheriff of Marion County, returnable to August Term, 1861;
also the affidavit of J. W, Primmer, aftidavit to truth of facts set forth in bill.

Order of Court made 1st day of April, 1861, deft’s filed pleas, plff’s reply thereto; def’t
by Attorney moves Court for leave to file bill of discovery and for injunction, whiek motion
the Court overrules, and def’t excepts to ruling of the Court and cause is called for trialj
parties consent to trial by Court without jury; Court gives verdict for pifi’s for amount of
note gnd interest with costs and the damages being anknown to the Court, ordered that
Clerk assess and report same ; Clerk reports damages and costs at 85,48, which repors 18 ap-
proved and ordered and adjudged by Court; that plft’s recover of and from def’t said sum of
$515 damages, together with $5,48, bis cests expended and may have execution.

'And def’t prays an appeal, and 1t is granted on def’ts entering into bond of $700 in 30
days with security to be approved by Clerk.

Defendant on 22d Apri], 1861, filed bond ; also appeal bond.

Approved by Clerk 22d day of April, 1861, by J. O. Chance, Clerk, and filed ; also cer-
tificate of Clerk to true copy of Record.

ASSIGNMENT OF ERRORS BY PLAINTIFF.

The Court erred in giving a judgment for $515 on a five hundred dollar note, when the
damages and costs together as reported by the Clerk,only amounted to the sum of $5,48.—
Judgment should bave been for $500 and $5,48 costs, according to report of Clerk.

The Court erred in overruling the motion of said J. W. Primmer’s Att’y. to file bill of dis-
covery. The pleas setting up a good defence aud def’t. Primmer having no witness save the
parties to prove the facts by.

And for these and many other crrors, this cause should be reversed:

WILLARD & STOKER, for Pl
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