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Supreme Gouet-AFivst Grand Diision,

HENRY KOESTER )
VS, - Appeal from St Clair,
HHENRY ESSLINGER. |
This suit was originally brought before the city court of East St Louis, by Esslinger against
Koester, and tried June 13, 1866, when a judgment was rendered for Esslinger for $71 and costs
Roesler appealed to the St. Clair Cireuit Court ; where a trial was had and verdict and judgment for
Esslinger for $300. Appeal was allowed Koesler to the Supreme Court upon his giving bond  &e.

which was done. The city judge of East St. Louis has Jurisdiction in assumpsit to the extent ot

8500,  May require written pleadings.  Appeals to circuit court are allowed as in cases before other
Justices of the peace. Private laws of 1865, page 353, sce. 4, 9,

Declaration is in :1sxumpsitﬂ»r work and labor, for two years, &e. Damages $500. - Plea ceneral
issuc.  Payment, &e.  Demurrer was sustained to 2d plea and others traversed.

In circuit court the case was tried by a jury. Motion fora new trial overruled and excepted fo.
Al the evidenee is as follows. Esslenger proved by :

L., 1I. Dunn that pltit worked for deft. at wagon making two months, worth $3.50 to $4.00 per
day. in the fall of 1864.  PItF. had worked for witness about twelve months, at about $3.00 per day.
Peter D’Kayser, swore wagon-maker's wages in 1864-5 were $3.50 1o 84.00 per day. That witness
worked at that time by the picce.  PIt. told witness he worked part of the time by the day and
part of the time by the picce  PHAE is as good a workman as there is in the State. Thomas B Wil-
liams swore that wages for good wagon makers were at that time 83.80 per day. Worked at same
bench with pltff, for Tansy. for last 4 or 5 months. August Rohr swore Pt worked for deft. from
fall of 1864 about one year; then he went away and staid 6 weeks or two months, and resumed
work.  Thinks pItff. worked about two years for deft.  Deft. said he worked part of the time by the
picce, and part of the time for §17 per week.  Anton J. Cramer swore pltff. commenced work for
deft.in fall of 1864 ; worked two months and then left for six or seven weeks and worked in flour-
ing mill.  He returned and worked for deft. until the spring of 1866, in March or April. e was a
middle class workman worth $3 to $3.50 perday. IHe worked early and late. In fall of 1865 dett; said
plttf. worked by the piece.  Deft. was paying St. Louis prices and pltff. made 84,85, and $6 a day. Jo-
seph Ehrlacher swore pltif. came to work for witness in mill yard six or seven weeks and then re-
turned to deft.  H. W. Haskell swore he boarded at Bauman’s with pltff two years. Knows pltit.
worked for deft. from fall of 1864 to spring of 1866. Henry Esslinger, pItff,, swore that he con.
menced work for deft. on the 13th of September, 1864, and worked about two months, Then left
and worked at mill yard 7 or 8 weeks.,  Then returned and worked by the picce for deft. until Sept.
1865, when his work amounted to $879.  Then worked for deft. at $17 per weck, until April, 1866,
Deft. has only paid on work by day and by the piece 8235, Deft. took pltf’s book in which he kept
his account, and tore it up - PIUE has said he could not make his bourd at piece work beeause deft.
did not pay him. 3

Defts. Evidence :—Henry Gartner swore (hat in Sept., 1865, pltf. said in witness’ barber shop, he
was going to work fer deft.; that he had worked up to that time by the piece and did no more than
make his board.  Witness saw deft.. who said : tell him that if he wants to work I will give him 9
a week, and board him ; or 812 a week without board.” Witness told pltff., and immediately after
saw him at work for deft.  William Notley swore that sometime in fall or winter of 1865 pltif worked
in his mill-yard about three months.  Charles J. Young swore that he worked for deft. with pltft.
PIt. is a very slow workman. not worth more than $1.50 per day. Den’t think he could earn more
than fifty cents a day at picce-work e always did bad work.  Deft. nearly always paid us at the
end of each week, and never delayed longer than two weeks.  Have scen deft. pay pltt. a great
many times—almost every week.  Knows that he did pay pltff.in full  Jotn Fier swore lie works
for deft. at present.  Commenced work in December, 1865, while pItE was there.  PIE quit after
Easter, in April, 1866,  Witness saw deft. pay pltff. every week for six months. Deft. always paid
us up at the end of each week. Herman Koester, a son of deft., swore that pltf. worked for deft.
from September, 1864, to A ngust, 1865, by the picce, except two months, when away at mill-yard.
In August or September, 1865, he said he could not make his bosrd by the piecce.  Deft then told
him hie would pay him 89 a week and hoard. or 812 a week without board. Pt then went to work
and continued twenty weeks, until April. IRGH, at $12 per week, when he quit finally. \Vitncss KW
deft pay pltff. many times for his picce work, nearly every weck ; semetimes $12) 815, and $20 at a
time, and by the week. ™ Was present, with one or two exceptions, every week when he worked by
the week, and saw deft. pay plefftin full fov cach week. P not a good workman ; worked very
slow. Henry Kcester, deft., swore that pHE. commenced work September 13, 1864, and worked onc
weele, for which hie was then paid in full 812, Ie then worked at mill-yard, and did not again work
for witness till January, 1865, when he said he did not get enough.  He then agreed to work for $12
a weck and board himself.  [Iis picce-work had amounted to $410, and he had been paid all but $50
which witness then paid him.  He thence worked by the week until the middle of Aprit, 1866, when
he quit, and has not worked for witness since. Witness paid him for the weelk nearly every time at
the end of the week, $12. But a few times it went two weelks, when witness paid him $24.  Witness
has paid him in full every cent for picce work, and for work by the week, &e.

The motion for a new trial was among the other causes for newly discovered evidenee.  Koester
filed an affidavic that after trial he for the first time ascertained that he could prove by M. Millard,
FEsq., of Bast St. Louis, that about one year ago he saw pliff. receive some money from deft., and
heard pltft. say it was all right, and that he was now satisfied. This was a fow days after pltff. quit
work for deft. the last time. ‘This testimony was not.given at the last trial, for the reason that deft.
was not aware that he conld so prove.  Also swears that said facts aretrue.  Also that since said
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trial he was first aware that he could prove by Frederick Ludin, of East St. Louis, that in October,
1865, Ludin was in deft.’s shop in East St. Louis for wovk, when he saw deft. pay money to pltit,
when pltfh. said: - this settles up our picce work, and T won’t work by the piece any more 7 They
I8 drank together across the strect, and pltff. repeated the same in substance.  Affiant knew some one
was present, but did not remember who, and only ascertained since the trial.  Affiant can also prove by
one Henry Brindle, of said county, that he was present at said settlement a year ago, and heard
pltit. acknowledge that his account for work was paid in full, which is true, and affant only learnad
m(ulent‘lllv since the trial. of the prescuce of said witness.  That the aflidavit of said witness is not
produced, because he is confined at home by sickness.  That affiant used all due diligence to procure
testimony before trial, and this application is made that affiant m: 1y have justice done him in the
19 premises.
Mr. Millard's affidavit is as stated in Koester's,
20 F. Ludin’s affidavit as stated in Koester's
The court overrnled the motion for a new trial, to which Koester at the time excepted.  Koes-
ter now assigns for ervor that the Court below erred in overruling his motion for a new trial.
BRIEI.

L. Payment may be given in evidence under the gcnorﬁl’issuc. Crews vs. Bleakely, 16 Til. R., 21.

The evidence of payment was overwhelmingly in favor of deft. I\O(‘\t(‘l‘i\\ell\ he pllul plttt. in full.
Charles J. Young swears to facts which sliow the same thing.  So does John Fier and Ilerman Koester. All
the hands in the shop swear that Koester paid his employees generally at the end of every week. It is unrea-
sonable to infer that pltft’s wages only were withheld. Iis own testimony, if believed by the Jury.would have
required a verdict in his favor of over 81000!! e was also contradicted as to the price he was to get by the
\\'cck, after September, 1865, by Koester, by Henry Gartner, and Hermann Koester.  There is no testimony

fact to corroborate the non-payment.

Where the verdict is manifestly against the evidence or the weight of evidence, a new trial should be

ag
granted. T Graham and W. on N.T., 3 13_’.. Scott vs. Plumb, 2 Gil R, 595, Keag vs. Hite, 12 HL R, 99, Schwab vs.

Gingerich, 13 1d., 698-9.  Goodner vs. Crooks, 11 Id., 142, Baker vs. Pritehett, 16 Td., 66, Clement vs. Bush-
way. 25 B, 2000 Henry vs. Eddy, 34 Id.. 514

2. The affidavits of Koester and his witnesses are to an essential fuet, the admission by Esslinger of a
settlement and payment in full, conelusive in its nature. Koester swears 111.1L lie used diligence to procure
testimony before trial, and by accident discovered this new evidence sinee the trial; gives the name and resi-
dence of the witnesses, and swears the faets to which they will testify are true, and states the reason he could
not know of their testimony till after the wial. e was entitled to a new trial on this ground. 1 Graham and
W. on N. T, 462, Sclenker vs, Risley, 3 Scam. R, 480,

b The confession of the opposite party to a vital fact is not cumulative evidence.  Warren vs. Hope. 6
Goreenl. R, 479, Gardner vs. Mitehell 6 Pick, R, 114, Guyotte vs. Butts, 4 Wend, R. 579.

Wa I UNDERWOOD, Atty. for appellant



/mo e 4 “ /fé’/




SUPREME COURT.

P e U NP N NN NN S s~

HENRY KOESTER, Appellant,)
Vs,
HENRY ESSLINGER, Appellee. |

APPELLEE’S BRIEF. :

1. The weight of testimony is to be decided by a jury, and
the Court will not disturb their verdict unless it is flagrantly
erroneous. 1 Scam. 332,

The error must be so manifest that the Court can see at
the first glance that the jury were instigated by malice or
fraud.

As to the questions of fact, the law assumes that a jury
is better qualified than a court, to arrive at a just conclu-
sion, and therefore courts are very reluctant to overthrow a

verdict.
In this case the evidence is conflicting in three particulars :

1. How long appellee labored,
2. How much he was to receive. And
3. Was he paid.

Appellant attempis to show appellee could not make a
living by picce work, and that when workin> by the week
he agreed to receive only $12 per week ; that e did’nt work
so long as he pretended, and that he had fully paid what
he agreed to pay.

Appellant did not claim that he had paid more than he
contended he contracted for. Now if the jury, having the wit-
nesses befure them, thought the contract was for higher wa-
ges, or that appellee worked longer than appellant admitted,
they had the right to allow the payments pro ianto, and a
verdict for the balance. Now, not only appellee, but August
Rohr, swears that appellant was.to pay $17 per week.

The evidence shows that appellant was paying St. Louis
prices, by which appellee inade $4, $5 and §6 per day, at piece
work ; and the weight of testinwony shows appellee was a good
average workman, and worked “early and late,” and that appel-
lee worked a longer time than allowed by appellant. Appelle
swears to contract price, time of service, and admits the re
ceipt of $235, which the jury having the witnesses before
them, thought niore reasonable than appellant’s theory ; and
the court, hearing all the testimony, refused to grant a new trial.

2. Itisa pointtoo firmly settled to need authorities, that
newly discovered evidence, if cumulative, is no ground for
new trial, and a verdictis not to be disturbed for such evidence.

Cumulative Evidence, *in law, is that tending to prove the
same point, to which other evidence has been offered.” Web-
ster’s (Unabridged) Dictionary. Lit. Cumulative, §3 a.

All the newly discovered testimony simply tends to prove
payment,

If the newly discovered evidence be admissions of opposite
party, motion for a new trial will not be granted. Gayot v.
Butts, 4 Wend. 579.

JOSEPH B. UNDERWOOD & 8. P. DAVIS,
Appellee’s  Attorneys.

£ ¢
P T G






Tllinois Supeeme Goweto---AFivst Grand Division,

Pawe 9
10

11
21

16
11

14

HENRY KOESTER
- Appeal from St Clair.,
HENRY ESSLINGER. | .

This suit was originally brought before the eity court of East St Louis, by Esslinger against
Koester, and tried June 13. 1866, when a judgment was rendered for Esslinger for $71 and costs
Koesler appealed to the St. Clair Cirenit Court ; where a trial was had and verdict and judgment for
Esslinger for $300. Appeal was allowed Koesler to the Supreme Court upon his giving' bond &c.
which was done. The city judge of FEast St. Louis has jurisdiction in assumpsit to the extent of
8500, May require written pleadings.  Appeals to circuit court are allowed as in cases before other
Justices of the peace. Private laws of 1865, page 353, sce. 4,.9.

Declaration is in assumpsit for work and labor, for two years, &e.o Damages $500.  Plea general
issuce. Payment, &e. - Demurrer was sustained to 2d plea and others traversed.

In cireuit court the case was tried by a jury. - Motion fora new trial overruled and excepted to.
Al the evidence is as follows.  Bsslenger proved by :

I.. 1. Dunn that pItit worked for deft. at wagon mul\'ing two months, worth $3.50 to $4.00 per
day, in the fall of 1864. PItff. had worked for witness about twelve months, at about $3.00 per day.
Peter D’Kayser, swore wagon-maker's wages in 18645 were $3.50 to $4.00 per day. That witness
worked at that time by the picce. Pltff. told witness he worked part of the time by the day and
part of the time by the picce  Pitff. is as good a workman as there is in the State. Thomas B. Wil-
liams swore that wages for good wagon makers were at that time $3.80 per day. Worked at same
bench with pltff,, for Tansy, for last 4 or 5 months. A ugust Rohr swore pltff. worked for deft. from
fall of 1864 about one year; then he went away and staid 6 weeks or two months, and resumed
work.  Thinks pltff. worked about two years for deft.  Deft. said he worked part of the time by the
piece. and part of the time for 817 per week. Anton J. Cramer swore pltff. commenced work for
deft. in fall of 1864; worked two months and then left for six or seven weeks and worked in flour-
ing mill.  He returned and worked for deft. until the spring of 1866, in Mareh or April. ~ He was ¢
middle class worknian worth $3 to $3.50 perday. He worked early and late. In fall of 1885 deft, said
pltft. worked by the picce.  Deft. was paying St. Louis prices and pltff. made 84, $5, and $6 a day. Jo-
seph Ebrlacher swore pltff. came to work for witness in mill yard six or seven weeks and then re-
turned to deft. H. W. Haskell swore he boarded at Bauman’s with pltff two years. Knows pltt.
worked for deft. from fall of 1864 to spring of 1866.  Henry HEsslinger, pltff., swore that he com.
menced work for deft. on the 18th of September, 1864, and worked about two months, Then left
and worked at mill yard 7 or 8 weeks. Then returned and worked by the picce for deft. until Sept-
XG5, when his work amounted to $879. Then worked for deft. at $17 per week, until April, 1866,

Deft. has only paid on work by day and by the piece $23

5. Deft. took pltft’s book in which he kept
his account, and tore it up P has said he eould not make his board at picce work beecanse deft.
did not pay himn.

Defts. Evidence :—Henry Gartuer swore that in Sept., 1865, pltft. said in witness’ barber shop, he
was going to work for deft,; that he had worked up to that time by the picce and did no more than
make his board.  Witness saw deft., who said :  tell him that if he wants to work I will give him $9
a week, and board him ; or 812 a week withont hoard.” Witness told pltff,, and immediately after
saw him at work for deft.  William Notley swore that sometime in fall or winter of 1865 pltff worked
in his mill-yard about three months.  Charles J. Young swore that he worked for deft. with pltft.
P, is a very slow workman, not worth more than $1.50 perday.  Den’t think he could earn more
than fifty cents a day at piece-work e always did bad work.  Deft. nearly always paid us at the
end of each week, and never delayed Tonger than two weeks.  Have seen deft. pay pltff. a great
many times—almost every week.  Knows that he did pay pltff.in full  Jotn Fier swore he works
for deft. at present.  Commenced work in December. 1RGH, while pluff. was there.  PIliff, quit after
Baster, in April, 1866, Witness saw deft. pay pltff. every week for six months. Deft. always paid
us up at the end of each week. Herman Koester, a son of deft.. swore that pltff. worked for deft.
from September, 1864, to August, 1865, by the piece, except two mouths, when away at miil-yard.
In August or September, 1865, he said he could not make his board by the piece.  Deft then told
him he wonld pay him 89 a week and board, or $12 o week without board.  PItff. then went to work
and continued twenty weeks, until April, 1866, at 812 per week, when he quit finally. * Witness saw
deft pay pltff. many times for his picce work, nearly every week ;' semetimes $12, $15, and $20 at a
time, and by the week. . Was present, with one or two exceptions, every week when he worked by
the week, and saw deft. pay Pl in full for cach week.  PIUE not a good workman ; worked very
slow.  Henry Kcester, deft., swore that pltf. commenced work September 13, 1864, and worked one
weel, for which he was then paid in foll 812, e then worked at mill-yard, and did not again work
for witness till January, 1865, when he said he did not get enough. e thenagreed to work for $12
a week and board himself.  ITis picce-work had amounted to 8410, and he had been paid all but 850
which witness then paid him. e thencee workoed by the week until the middle of Aprit, 1866, when
he quit, and has not worked for witness since.  Witness paid him for the week nearly every time at
the end of the week, $12. But a few times it went two weeks, when witness paid him $24. Witnoss
has paid him in full every cent for piece work, and for work by the week. &e.

The motion fHr a new trial was among the other eauses for newly discovered evidence. Koester
filed an affidavit that after trial he for the first time ascertained that he could prove by M. Millard,
Ksq., of Bast St. Louis, that about one year ago he saw pltff. receive some money trom deft., and
heard pltff. say it was all vight, and that he was now satisfied.  This was a few days after pitit. quit
work for deft. the Tast time.  This testimony was not given ag the last trial, for the reason that deft.
was not aware that he conld so prove.  Also swears that said facts arctruc.  Also that sinee suid
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trial ie was first aware that he could prove by Frederick Ludin, of East St. Louis. that in October,
1865, Ludin was in def(.’s shop in East St. Louis for work, when he saw deft. pay money to plttt,
when pltft. said: ¢ this settles up our picee work. and I won't work by the picce any more ” They
IS drank together across the strect. amd pItff. repeated the same in substance.  Affant knew some one
was present, but did not remember who, and only ascertained since the trial.  Affiant can also prove by
one Henry Brindle, of said county, that he was present at said settlement a year ago, and heard
pltdt. acknowledge that his account for work was paid in full, which is true, and affiant only learn~d
incidentally, since the trial, of the presence of said witness.  That the affidavit of said witness is not
produced, because he is confined at home by sickness.  That affiant used all due diligence to procure
testimony before trial, and this application is made that affiant may have justice done him in the
19 premises.
Mr. Millard’s affidavit is as stated in Koester's,
20 F. Ludin’s affidavit as stated in Koester's.

The court overruled the motion for a new trial, to which Koester at the time excepted.  Koes.
ter now assigns for error that the Court below erred in overruling his motion for a new trial.
BRIEX.

L Payment may be given in evidence under the gencral issue.  Crews vs. Blealkely, 16 111, R., 21.

The evidence of payment was overwhelmingly in favor of deft. Koester swears he paid pltt. in full.
Charles J. Young swears to facts which show the same thing. - So does John Fier and Herman Koester. Al
the hands in the shop swear that Koester puid his employces generally at the end of every week. Tt is unrea-
sonable to infer that pltfl’s wages only were withheld. Tis own testimony, if believed by the jury.would have
required a verdict in his favor of over $1000!! e was also contradicted as to the price he was to get by the
week, after September, 1865, by Koester, by Henry Gartner, and Hermann Koester. There is no testimony
or fact to corroborate.the non-payment.

Where the verdict is manifestly against the evidence or the weight of evidence, a new (rial should he
granted. 1 Graham and W. on N.T., 362. Scott vs. Plumb, 2 Gil. R. 595. Keag vs. Hite, 12 Iil. R, 99. Schwab vs.
Gingerich, 13 1d., 698-9.  Goodner vs. Crooks. 11 Id., 2. Baker vs. Pritehett, 16 Id, 66.  Clement vs. Bush-
way. 25 1d., 200, Henry vs. Eddy, 34 Id., 514.

2. The affidavits of Koester and his witnesses are to an essential fact, the admission by Esslinger of o

settlement and payment in full, conclusive in its natare. Koester swears that he used diligence to procure
testimony before trial, and by accident discovered this new evidence since the trial; gives the name and resi-
denee of the witnesses, and swears the fucts to which they will testify ave true, and states the reason he could
not know of their testimony till after the trial.  ITe was entitled to o new trial on this ground. 1 Graham and
W. on N. T. 462.  Scleukor va, Risley, 3 Seam. R, 486,

b The confession of-the opposite party to a vital fact is not cumulative evidence. Warren vs, Hope, 6
Greenl. R., 479, Gardner vs. Mitehell, 6 Pick, R, 114, Guyotte vs. Butts, + Wend. R. 579,

Wi IL UNDERWOOD., Atty. for appellant
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HENRY KOESTER, Appellant,)
1
!

Vs,
HENRY ESSLINGER, Appellee. |

APPELLEE’S BRIEF.

1. The weight of testimony is to be decided by a jury, and
the Court will not disturb their verdict unless it is flagrantly

‘erroneous. 1 Seam. 532.

The error must be so manifest that the Court can see at

the first glance that the jury were instigated by malice or
fraud.
As to the questions of faet, the Jaw assumes that a jury
is better qualified than a court, to arrive at a Jjust conclu-
sion, and therefore courts are very reluctant to overthrow a
verdict.

In this case the evidence is conflicting in three particulars :

1. How long appellee labored,
2. How much he was to receive. And

3. Was he paid.

- Appellant attempts to show appellee could not make a
living by piece work, and that when working by the week
he agreed io receive only $12 per week ; that he did’nt work
so long as he pretended, and that he had fully paid what

he agreed to pay.

Appellant did not claim that he had paid more than /e
contended he contracted for. Now if the jury, having the wit-
nesses before them, thought the contract was for higher wa-
ges, or that appellee worked longer than appellant admitted,
they had the right to allow the payments pro lanfo, and a
verdict for the balance. Now, not only appellee, but August
Rohr, swears that appellant was to pay $17 per week.

The evidence shows that appellant was paying St. Louis
prices, by which appellee made $4, $5 and $6 per day, at piece
work ; and the weight of testinony shows appellee was a good
average workman, and worked “‘early and late,” and that appel-
lee worked a longer time than allowed by appellant. Appelle
SWears to contract priee, time of service, and admits the re
ceipt of $235, which the jury having the witnesses before
them, thought more reasonable than appellant’s theory ; and
the court, hearing ail the testimony, refused to grant a new trial.

2. It is a pointtoo firmly settled to need authorities, that
newly discovered evidence, if cumulative, is no ground for
new trial, and a verdictis not to be disturbed for such evidence,

Cumulative Evidence, *in law, is that tending to prove the
same point, to which other evidence has been offered.” Web-
ster’s (Unabridged) Dictionary. Lit. Cumulative, §3 a.

All the newly discovered testimony simply tends to prove
payment,

If the newly discovered evidence be admissions of opposite
party, motion for a new trial will not be granted: Gayot v.
Butts, 4 Wend. 579.

JOSEPH B. UNDERWGOD & §. P. DAVIS,
Appellee’s  Attorneys.
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