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SUPREME COURT,
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State of Ilinois, }SS
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In the Supreme Court, State of Illinois,

FIRST GRAND DIVISION, AT MT. VERNON.
NOVEMBER TERM, Ai. D. 1883

DUNCAN, SHERMAN ¢ CO.,
s }Error, to St. Clair,
NATHANIEL NILES.

The plaintiff’s in errror who were the plaintif’s in the court below
led their declaration in assumpsit against the defendant in error
who was the def’t in the court below, in the St. Clair Circuit Court
on the 5th of March, 1862, containing five counts; the defendant
filed a several demurrer to each of said counts. Said demurrer in.
the court below was sustained to the third and fourth counts, where-
upon said plaintiffs abandoned all the counts in said declaration except
said 3d and 4th counts, to which the demurrer was sustained. The
plaintiffs stood by said counts and brings the cause into this court
by writ of error, seeking to reverse the judgment of the court be-
low, because the court below erred in sustaining said demurrer. The
defendant joined in error and relies upon the following points and-

aunthorities to sustain the judgment of the court below.
DEFENDANT'S BRIEY.

1st. The plaintifis seek to charge the defendant on a note made
by him as agent on behalf of St. Clair county—whereas there is
nothing on the face of plaintiffs declaration to show that the pifis
were deceived or in any way imposed on by def’t in contracting on
behalf of said county.—Add. on Con: 421-422. 29th Ilis., p. 313.

2J. That although the def’t was not in fact legally authorized
to contract for the connty and the county afterwards failed to sausty
his contract, yet he is not personally liable unless the pl'ffs actually
give the eredit to the def’t and not to the county.—Add. on Con. 421,
422, Paley on Agency 368, 376. 377, Story on Xo‘encv secs. 287,
288, 1 Parsons on Con. 104, 105, 9th New H. p. 58./ .46~ T"

3d. The pI't'ffs, if they sought to make def’t liable rmsoual Y ou«rht
to declare against him as the maker of the note, and show on the face
of their declaration that he acted in bad faith in making the note. L”/’é -
Add. on Con. 421, 422, Chit. P1. 3¢,37 enhi M

4th. The 4th count is defective because it does not appear that
the money was loaned at his n,ques , and does not allege a want of
authority.—1 Chit PL 117 3 ) detvpeyig

bth. If the def’tin wood faith cmtmcted in the name of the county
believing the county would satisfy contracts and John J. Anderson
& Co., relying solely upon such ratification loaned the money on the
eredit of the county, and not on the credit of def’t, as the contract
shows he did, then def’t is not personally liable.~Add. on con. 421, 422

6th. Both counts pl'tils declaration are bad for duplicity and be-
cause they are each uncertain, argumentative and fon*radictory.--—~
Chit. P1. 226 to 228, 232, 233 and 256 to 260. v L5

7th. The names of the firm of John J. Andmwu (aie not set forth
in pl't'ffs declaration. If John J. Anderson knew the extent or want
of def’ts authority, (and this he is presumed to know), then def't is
not liable unless the credit has been given to the def’t individually.
—14 Ver. Rep. 19), 202, 2 N. H. Rep. 356. 19‘1} Tlh R 477 1st
Poter’s 289-290, /% Binrin 72,878 9 junbé AU 2T

If upon any hypothesis not inconsistent with pl! 'ffs decleu atlon
the def’t would not be liable, it is bad on general demurrer./ /.0 4¢ w4,

The county of St. Clair was authorized by the laws of 1859, p, 39,
to borrow money. A subsequent law was passed for the same pur-
pose in 1861. Sce laws of 1861, p. 204 and 205.

THOMAS QUICK, Att'y for Def’'t in Error.
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Supreme Court,

STATE OF ILLINOIS. }

FIRST GRAND DIVISION. DUNCAN SHERMAN & CO.

VS. ERROR TO ST. CLAIR.

NATHANIEL NILES.

This was an action of assumpsit commenced in the St. Clair Circuit Court on the 5th of March 1862 upon the
following instrument of writing :

“%$10,000 Belleville, Ills., 1st August 1860.

©QOn or before the first day of August 1861 the county of St. Clair, Ills., promises to pay John J, Anderson &
“Co. of St. Louis, Mo., the sum of ten thousand dollars for value received, negotiable and payable without defal-
“cation or discount at the bank of Commerce in New York city with interest from date at the rate of ten per cent
“per anpum. NATHANIEL NILES,

| County Judge of St, Clair County, Ills,

The third count of the declaration alleges that on the Ist of August 1860 at Belleville, 1lls., John J. Anderson
& Co. lent and advanced to Deft, $10,000 at his request and in consideration thereof Deft. made and delivered to
said John J. Anderson & Co, the said instrument in writing. That the said John J, Andersou & Co. then and
there endorsed and delivered said instrument in writing to said pitffs. The count then avered that said Deft, had
no authority from the said county of St. Clair to make said instrument of writing on its behalf nor has the said
county of St. Clair ever ratified the said instrument in writing or paid the same or any part thereof, whereby the
said deft. became liable to pay the said sum of money in said instrument in writing, when the same became due
and payable to said pltffs. according to the tenor and effect of said instrument of writing, and said indorsement there-
on and being so liable, in consideration thereof &c. The 4th count is substantially the same. Dft. demurred to each
count sevierally of said declaration. Demurrer sustained to each of said counts. Orher Counts were abandoned and
and pltffs, stood by the demurrer to s1d third anl fourth connts and final judgment was rendered by the court on
said demurrer against said pliffs. for costs, Pliffs, now assign for error, 1st The sustaining demurrer to said 3d
and 4th counts. 2nd In rendering judgment for deft. and not for pltfs.

_‘ BRIEF.

The county of St. Clair was authorized to borrow money and issue bonds, signed by all the Judges and counter-
signed by the clerk under the seal of the court and with a copy of the act authorizing the issue of such bonds L.
of 1859, page 61. Laws of 1861, pages 204, 205. These acts and the law forbid any one of the county judges from
assuming such a dangerous power. ' : '

Where a contract is made by a public officer in'the line of his duy he is not personally responsible. ¢ U. S Cond,
R, 171, 329, 1 Term. R, 179, 11 How. R, 362, ; ‘

But where he notoriously acts beyond his line of duy and power and the principal has no right to ratify his act
and could only issue bonds as provided by law, the assumed agent must necessarily be held personally liable.

Where the name of the assumed agent who has no authority appears in the contract he is personally liable on it
in assumpsit. 9 New H. R. 65 t0 58, 2d Id. 352, (2 'Id. 181, 191, 2 Alabama R. 719, 726, 2 Devereaux R.
90. 2 Pike R.338. 14 Vermont R. 195, 202, 1 Cowen R. 515, 536. 8 Wend. R. 494. 1 Denio R. 472, 480, 2
New J. R. 343, 24 Ang. L. & E. R. 403. Edwards on Bills &c. 90. Story on Agency Sec. 280 to 289, '

The same is true when one assumes to act for a muvnicipall orother corporation. 12 Add. & El. R.745. 1 Parsons
on Con. 106, Addison on Con. 960, 961. 2 New H. R. 206, 229. Story on A. Sec. 282, 283, 284, 285, 286. 15
John R. 3. 13 1d. 313, 4 Mass. R, 595.

In such cases the onus is on the assumed agént to show his anthority, 1 Cowen R. 513, 536. 17 Wend. R. 40,
7 Porter R, 455, 461. 2 Pike R. 338. 9 Alabama R. 659. 2 Id. 719, 725, 1 Denio R. 472, 481. 8 Metcalf R.
456, 461. Ly o

Where one makes a promissory note in the name of another without authority and it is endorsed, the indorsee
may maintain an action against the party pretending to act as agent. Dusenberry vs. Eiles. 3 John C. 70, 71.

UNDERWOOD & NOETLING,
B Auy’s. for pluffs, im error.
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SUPREME COURT,
First Grand Division.

T Peqple of the State of Illinois,
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Supreme Gourt.

STATE OF ILLINOIS. }

FIRST GRAND DIVISION. : DUNCAN SHERMAN & CO.

Vs, ERROR TO ST. CLAIR,
NATHANIEL NILES. S

This was an action of assumpsit commenced in the St. Clair Circuit Court on the 5th of March 1862 upon the
following instrument of writing :

“$10,000 Belleville, Ills., 1st August 1860.

“Qn or before the first day of August 1861 the county of St. Clair, Ills., promises to pay John J. Anderson &
«Co. of St. Louis, Mo., the sum of ten thousani aollars for value received, negotiable and payable witheut defal-
Gcation or discount at the bank of Commerce in New York city with interest from date at the rate of ten per cent
“per annum. NATHANIEL NILES,

County Judge of St, Clair County, Ills.

The third count of the declaration alleges that on the 1st of August 1860 at Belleville, llls., John J. Anderson
& Co. lent and advanced to Deft, $10,000 at his request and in consideration thereof Deft, made and delivered to
said John J. Anderson & Co. the said instrument in writing. That the said John J. Aunderson & Co. then and
there endorsed and delivered said instrument in writing to said pltffs. The count then avered that said Deft. had
no authority from the said county of St. Clair to mike said instrument of writing on its behalf nor has the said
county of St. Clair ever ratified the said instrument in writing or paid the same or any part thereof, whereby the
said deft, became liable to pay the said sum of money in said instrument in writing, when the same became due
and payable to said pitffs. according to the tenor and effect of s1id instrument of writing, and said indorsement there-
on and being so liable, in consideration thereof &c. The 4th count is substantially the same. Dft. demurred to each
count severally of said declaration. Demurrer sustained to each of said counts. O her Counts were abandoned and
and pliffs, stood by the demurrer to said third ani fourth counts aud final judgment was rendered by the court on
said demurrer against said pliffs. for costs. Plffs. now assign for error. 1st The sustaining demurrer to said 3d
and 4th counts. 2nd In rendering judgment for defi. and net for pltffs.

: . BRIEF,

The county of St. Clair was authorized to borrow money and issue bends, signed by all the Judges and counter-
signed by the clerk under the seal of the court and with a copy of the act authorizing the issue of such bonds L.
of 1859, page 61, Laws of 1861, pages 204, 205, These acts and the law forbid any one of the county judges from
assuming such a dangerous power, :

Where a contract is made by a public officer in the line of his duty he is not personally responsible. 1 U. 8. Cond.
R, 171, 329, 1 Term. R.179. 11 How, R, 362, - - N e i :

But where he notoriously acts beyond his line of Ju:y and power and the principal has uo right to ratify his act
and could only issue bonds as provided by law, the assumed agent must necessarily be held personally liable.

Where the name of the assumed agent who has no authprity appears in the contract he is personally liable on it
in assumpsit. 9 New H. R. 565 to 5S, a2d Id. 352, 12 Id. 181, 191. 2 Alabama R. 719, 726, 2 Devereaux R.
90. 2 Pike R.338. 14 Vermont R. 195, 202. 1 Cowen R. 515, 536. 8 Wend. R. 494. 1 Denio R. 472, 430, 2
New J. R. 343, 24 Ang. L & E. R. 403. Edwards on Bills &c. 90. Story on Agency Sec. 280 to 289,

The same is true when one assumes to act for a mun‘icip-ﬂ' orother corporatioh. 12 Add. & EL R, 745, 1 Parsons
on Con, 106, Addison on Con. 960, 961. 2 New H, R, 206, 229. Story on A. Sec, 282, 283, 284,285, 286, 16
John R.|3, 13 Id. 313. 4 Mass. R, 5§95, :

In such cases the onus is on the assumed agent to show his authoxity; i Cowen R, 513, 536. 17 Wend. R. 40.
7 Porter R. 455, 461, 2 Pike R. 338, 9 Alabama R. 659. 2 Id. 719, 725, 1 Denio R. 472, 481, 8 Metcalf R,
456, 461. : ; :

Where one makes a promissory note in the name of another without authority and it is endorsed, the indorsee
may maintain an action against the party pretending to act as agent. Dusenberry vs. Elles. 3 John C, 70, 71,

UNDERWOOD & NOETLING,
Auy’s, for plfs, in error.
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In the Supreme Court, State of Illinois,

FIRST GRAND DIVISION, AT MT. VERNON.
NOVEMBER TERM, A. D. 1863,

DUNCAN, SHERMAN § OO.,“LE e e
rror, to St. Clair.

V8.
NATHANIEL NILES. )

The plaintiff’s in errror who were the plaintiff's in the court below
filed their declaration in assumpsit against the defendant in error
who was the def’t in the court below, in the St. Clair Circuit Court
on the 5th of March, 1862, containing five counts; the defendant
filed a several demurrer to each of said counts. Said demurrer in
the court below was sustained to the third and fourth counts, where-
upon said plaintilfs abandoned all the counts in said declaration except
said 3d and 4th counts, to which the demurrer was sustained. The
plaintiffs stood by said counts and brings the cause into this court
by writ of error, seeking to reverse the judgment of the court be-
low, because the court below erred in sustaining said demurrer. The
defendant joined in error and relies upon the following points and
authorities to sustain the judgment of the eourt below.

DEFENDANT'S BRIET. :

1st. The plaintifis seek to charge the defendant on a note made
by him as agent on behalf of St. Clair county—whereas there is
nothing on the face of plaintiffs declaration to show that the pl'ffs
were deceived or in any way imposed on by def’t in contracting on
pehalf of said county.—Add. on Con. 421-422. 29th Ilis,, p. 313.

94. That although the def’t was not in fuct legally authorized
to contract for the county and the county afterwards failed to satisfy
his contract, yet he is not personally liable unless the pl'ffs actually
give the credit to the def’t and not to the county.—Add. on Con. 421,
422, Paley on Agency 368, 376. 377, Story on Agency secs. 287,
988, 1 Parsons on Con. 104,105, 9th New H. p. 58. 1 thel F; $ oy

3d. The pl't'ffs, if they sought to make def’t liable personally, ought
to declare against him as the maker of the note, and show on the face: ,
of therr declaration that he acted in bad faith in making the note. -Gl o
Add. on Con. 421, 422, Chit. PL 3¢,7) i c palia

Ath. The 4th count is defective because it does not appear that
the money was loaned at his request, and does not allege a want of
authority.—1 Chit PL. 3453 ) £ed« heagre;

5th. If the def't in good faith contracted in the name of the county
believing the county would satisfy contracts and John J. Anderson
& Co., relying solely upon such ratification Ioaned the money on the
eredit of the county, and not on the credit of def’t, as the contract
shows he did, then def’t is not personally liable.~Add. on con. 421, 422

6th. Both counts pl't'ifs declaration are bad for daplicity and be-
cause they are each uncertain, argumentative and contradictory.—
Chit. P1. 226 6228, 232, 233 and 256 to 260. 2.5°G-5"

7th. The names of the firm of John J. An{lersml‘::{rc not set forth
in pl't'ffs declaration. If JohnJ. Anderson knew the extent or want
of def'ts authority, (and this he is presumed to know), then def't is
not liahle unless the credit has been given to the def’t individually.
—14 Ver. Rep. 105, 202, 2 N. H. Rep.- 356. 19th Ills. R. 477, 1st
Poter's 280-200./” Crsicn 18735 frunds beet g bt 247

If upon any hypothesis not inconsistent with pl't'ffs declaration,
the del’t would not be liable, it is bad on general demurrer./ehtr, Lg=i"

The county of St. Clair was authorized by the laws of 1859, p, 39,
to borrow money. A subsequent law was passed for the same pur-
pose in 1861. Sec laws of 1861, p. 204 and 205.

THOMAS QUICK, Att'y for Def’t in Error.
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In the Supreme Court, State of Illinois,

FIRST GRAND DIVISION, AT MT. VERNON.
NOVEMBER TERM, A, D. 1863.

DUNCAN, SHERMAN § CO.,
vs. Error, to St. Clair.
NATHANIEL NILES.

The plaintiff’s in errror who were the plaintiff's ir the court below
filed their declaration in assumpsit against the defendant in error
who was the def’t in the court below, in the St. Clair Circuit Court
on the 5Hth of March, 1862, containing five counts; the defendant
filed a several demurrer to each of said counts. Said demurrer in

the court below was sustained to the third and fourth counts, where-

upon said plaiatiffs abandoned all the counts in said declaration except
said 3d and 4th counts, to which the demurrer was sustained. The
plaintiffs stood by said counts and brings the cause into this court
by writ of error, seeking to reverse the judgment of the court be-
low, because the court below erred in sustaining said demurrer. The
defendant joined in error and relies upon the following points and
authorities to sustain the judgment of the court below.
DEFENDANT'S BRIETF.

1st. The plaintifts seck to charge the defendant on a note made
by him as agent on behalf of St. Clair county-—whereas there is
nothing on the face of plaintiffs declaration to show that the pI'ffs
were deceived or in any way imposed on by def’t in contracting on
behalf of said county.—Add. on Con. 421-422. 29th Ilis., p. 313.

21. That although the Jdel’t was not in fact legally authorized
to contract for the county and the county afterwards failed to satisfy
his contract, yet he is not personally liable unless the pI'ffs actually
give the credit to the def’t and not to the connty.—Add. on Con. 421,
422, Paley on Agency 368, 376. 377, Story on Agency secs. 287,
288, 1 Parsons on Con. 104, 105, 9th New H. p. 58. feh o, 2em7

3d. The pl't'ffs, if they sought to make def’t liable personally, oualn
to declare against him as the maker of the note, and show on the face

“of their declaration that he acted in bad faith in making the note. »% -
- Az ‘fiéw
Add. on Con. 421, 422, Chit. P B3¢.Bs g ;

4th. The 4th count is defective because it does not appear that
the money was loaned at his request, and does not allege a want of
authority.—1 Chit Pl. 3473 ). Zede flecgel

5th. If the def’t in good faith contracted in the name of the county
believing the county would satisfy contracts and John J. Anderson
& Co., relying solely upon such ratification Inaned the meney on the
¢radit of the county, and not on the credit of def’t, as the contract
shows he did, then def’t is not personally liable.~Add. on con. 421, 422

6th. Both counts pl't'ffs declaration are bad for duplicity and be-

cause they are each uncertain, argumentative and aoqtudwtorv
Chit. Pl. 226 to 228, ‘V’g, 253 and 256 to 260, 25 ‘J”

Tth. The names of the firm of John Mﬂdf%ﬂ n, me not set forth
ip pl't'fs declavation. It John J. Anderson knew the extent or want
of def'ts authority, (and this he is presumed to know), then def’t is
not liable unless the credit has been given to the def’t individually.
—14 Ver. Rep. 195, 202, 2 N. H. } u 856. 19th Ills. R, 477. 1st

165 7y

Pater’s 289-290./% Grovan ABE~$ s‘rw: bortden. ifore tirgnm, ) T PL, 2
If upon any hyoohiwals not inconsistent with pl't'ffs declaration,
the def’t would not be liable, it is bad on general demurrer./zA.2 47, 2.4
The county of St. Clair was authorized by the laws of 1859, p, 39,
to borrow money. A subsequent lJaw was passed for the same pur-
pose in 1861. See laws of 1861, p. 204 and 205.

THOMAS QUICK, Att'y for Def't in Error.
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