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In Supreme Court of the State of Illinois,

FIRST GRAND DIVISION, AT MT. VERNON.

NOVEMBER TERM, A. D. 1862.

W’W\/\NV\NWWVWWWWW

HENRY MARSHALL, and others, ) Appeilants.

l
Vs, - Appeal from Richland.
|
F. D. PRESTON and others. | Appellees.
ABSTRACT.

This was a trial of the rights of property.  Appellees levied on the
property (a lot of cord wood) which the appellants claimed under a deed of
assignment dated 24th Dec. 1861.  Appellees executions were issued Dec.
25, and levied on the 4th of January, 1862,

17 The Appellants (piffs below) introduced in cvidence an assignment
made by Orr to them of the property in controversy, as also other property
3] to secure, 1st, the appellants in the payment of a debt of $650 due
them from the said Orr.  2nd. Sandry other persons mentioned in schedule
to said deed in their debts, pro rata; the property to be disposed of or con-
verted into money in the manner best calculated to realize the greatest sum
in the shortest time.

3] Notice of Appellants and execution of Appellees :

William Baird, for Appellants, testified that he saw and witnessed the
assignment by request of the parties, on the day it was executed. That he
assisted to measure the wood, about 200 cords, and was all the wood Orr had,
and was delivered to appellants, who, for the next four or five days used some
of the wood to run the mill and make the rye, corn and mush iuto whisky.—
That wood was worth $1,00 per cord. Twenty or thirty hogs weighing from
eighty to one hundred pounds, worth two cents and a halt per Ib.  Whisky
worth $7,00 per barrel. Abcat twenty cords of wood burnt in making the
whisky before the levy of the executions.

4] Warren May testified that he took possession of the property men-
tioned in the assignment for the appellants, on the dayv the assignment was
made; that there was 103 cords of wood: that he run the mill four or five
days ; made the rye, corn and mush into whisky; 43 barrels, about 40 gal-
lons to the barrel; shipped to Cincirnati and sold at 13 cts., per gaﬁon,
freight $1,00 per barrel ; hogs would weigh from eighty to one hundred Ibs.,
and were sold by appellants; burned about twenty cords of wood, balance
still on hand, also wagon, scoops worth $2,00; two log chains worth $2,00;
100 sacks worth 25 cts., each.

5] Evans for appellees testified in relation to hogs same as Warren May
did. And this was all the evidence in the cause.
6] The court then instructed the jury on behalf of appellees.  1st. Par-

tiesto whom such assignments are made are rcquired under the law to proceed
without delay to close(\up)the business in which the debtor may have been



-engaged, and not continue to carry on or operate the same beyond what may
be necessary to prevent waste. Such assignees are also required, in a rea-
sonable time, to make sale on the best possible terms and apply the products
of such sale in accordance with such assignment. The jury also have a right
to infer that such assignment is fraudulent. ‘

6] 20d. If the jury believe, from the evidence, that before the assignment
was made from Orr to II. Marshall & Co., that Orr owned the wood, and
that possession was only surrendered to the assignees for the purposes stipu-
lated in the written assignment, and that the assignees have failed to apply
the property as directed in said assignment, or have failed, in a reasonable
time, to sell and account for the same to Orr’s creditors, as stipulated in the
assignment, the jury have a right to believe the same to be fraudulent, and
in such case may find against the claim of Marshall & Co., to said wood
levied on.

6] 3d. The court instructs the jury that for the purpose of the assignment
from Orr to . Marshall & Co., it must appear from the evidence that such
assignees carried sut aud executed their trust in strict accordance with the
provisions of the assignment ; otherwise it is prima facie evidence of fraud.

7] 4th. The court instructs the jury that in order to render an assign-~
ment to preferred creditors valid, there must be a substantial compliance
with the trust us stipulated.

7] 5th. The court instructs the jury that an assignment for the benefit
of preferred ereditors must disclose specifically who said preferred creditors
are, that, unless such disclosure is made, it is fraudulent as to other_credit-
ors and consequently void.

6th. If they believe, from the evidence, that said assignment is fraud-
- ulent, toey will find for the defendants.

v

The court also gave the following instructions on behalf of plaintiffs,

1st, The only question for the jury to determine is whether the property
claimed by the plaintiff's is their property or not.

Zud. If the property was assigned for a particular pnrpose, in good
faith, sach assignment is valid, and will be good against any levy of execution
made subsequent to the assignment, unless it is proven that the property was
fraudulently assigned.

3d. If, by the terms of the assignment, the assignees were authorized
to dispose of the property in the manner best caleulated to realize the best
price, it devolves upon the defendants to show that the manner it was disposed
of was prejudicial to ereditors.

- 8] 4th. Debtors have a right to prefer their creditors in making an as-
- sigament of property and such assignment will be valid unless tainted by
fraud.

Oth. The wood having been levied on, the assignees were excused from
disposing of she wood until the trial of the right of property was disposed of.

Gih. If the property is assigned for the payment of debts, and the
property assigned has been disposed of, the assignee cannot be called on to
account for the proceeds of the sale of the property in this suit; another and
different remedy is given to creditors.

8th. The court instructs the jury that the law permits W. H. Orr
to make an assignment of his property for the benefit of his creditors and if
fairly made to H. Marshall & Co., it passes the title to such property to them.



o34
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th. That an assignment in good faith of personal property, the title
rests and becomes complete against creditors and subsequent purchasers by
delivery to the assignee. Possession of chattels is notice prima faeie and
evidence of title.

10th. Fraud is not to be presumed, but must be proven by the party
alleging it. The law presumes that good faith controlled the transaction by
II. Marshall & Co., unless the contrary appears from the evidence in the
cause.

11th. The court instructs the jury that if they find, from the evidence,
that the assignment from W. H. Ovr to I Marshall & Co., was fairly made
and not shown to be fraudulent as to creditors, then neither mismanagement

nor fraudulent disposition of the property, under the assignment by IL
Marshall & Co., will effect the instrument or the title of II. Marshall & Co.

Verdict for the defendants, and mations for a new trial overruled, and
Jjudgment on verdict and plaintiffs excepted.

Errors—1. The court erred in giving the instructions for the Def’t.

2 The court erred in overruling the PIff’s motion for a new trial.

J. G. BOWMAN,
Lor Appellants.

BRIEF OF APPELLANT.

. ;
The 1st instruction given by the Court for the appellees is erroneous,
go far as it authorizes the jury to infer that the assignment was fraudulent.

The 24, E:l and 4th instructions are also wrong. The Court in Wil-
son vs. Pierson, assignee, 20 Ill. 81, recognizes the following instruction in
that case as the law: “If un assignment is bona fide, and not shown to be
fraudulent, then neither mismanagement nor fraudulent disposition of the
property under an assignment, by an assignee, can cffect the instrument or
his title under it; they may be grounds for his remcval by a Court of
Equity, but cannot be inquired into in an action at common law, to try his
title to the property assigned.” The omission of the assignee to execute his
trust affords no evidence that the assignment was made in bad faith, nor does
it lic in the mouth of the defendants to urge that the assignee failed to exe-
cute the trust wher he was prevented, by the act of the defendant, who
seized the property assigned with an execution.

J. 6. BOWMAN,
For Appellants:



% ; / 77(14/7 /7 @Zi Y

o

otoen A, Prsetr. i/

M] A’ Ce C/Z (’4»'&{,61/

/9% d7ﬂz7 (/V“W et

%J&«,. orem L0 L FOR,
o, JotoweiZornn (7/{

4




NN

25 SR e

In Supreme Court of the State of Illinois,

FIRST GRAND DIVISION, AT MT. VERNON.

NOVEMBER TERM, A. D. 1862.

HENRY MARSHALL, and others, ) Appeilants.

l
V8. - Appeal from Richland.
sl
K. D. PRESTON and others. | Appellees.
ABSTRACT.

This was a trial of the riglits of property.  Appellees levied on the
property (a lot of cord wood) which the appellants claimed under a deed of
assignment dated 24th Dec. 1861. Appellees executions were issued Dec.
25, and levied on the 4th of January, 1862,

1] The Appellants (piff's below) introduced in evidence an assignment
made by Orr to them of the property in controversy, as also other property
3] to secure, 1st, the appellants in the payment of a debt of $650 due

them from the said Orr.  2Zad. Sundry other persons mentioned in schedule
to said deed in their debts, pro rata; the property to be disposed of or con-
verted into money in the manner best caleulated to realize the greatest sum
in the shortest time.

3] Notice of Appellants and execution of Appellees :

William Baird, for Appeliants, testified that he saw and witnessed the
assignment by request of the parties, on the day it was executed. That he
assisted to measurc the wood, about 200 corcs, and was all the wood Orr had,
and was delivered to appellants, who, for the next four or five days used some
of the wood to run the mill and make the rye, corn and mush into whisky.—
That wood was worth $1,00 per cord. Twenty or thirty hogs weighing from
eighty to one hundred pounds, worth two cents and a half per 1b. Whisky
worth $7,00 per barrel.  Abceat twenty cords of wood burnt in making the
whisky before the levysof the executions.

4] Warren May testified that he took possession of the property men-
tioned in the assigonment for the appellants, on the day the assignment was
made; that there was 103 cords of wood: that he run the mill four or five
days: made the rye, corn and mush into whisky; 43 barrels, about 40 gal-
lons to the barrel; shipped to Cincirnati and sold at 13 ects., per gallon,
freight $1,00 per barrel ; hogs would weigh from eighty to one hundred Ibs.,
and were sold by appellants { burned about twenty cords of wood, balance
still on hand, also wagon, scoops worth $2,00; two log chains worth $2,00;
100 sacks worth 25 ets., each. j

5] Evans for appellees testified in relation to hogs same as Warren May
did.  And this was all the evidence in the cause.

i The court then instructed the jury on behalf of appellees.  1st. Par-
tiesto whom such assignments are made arc rcquired under the law to proceed
without delay to close up the business in which the debtor may have been
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engaged, and not continue to carry on or operate the same beyond what may
be necessary to prevent waste. Such assignees are also required, in a rea-
sonable time, to make sale on the best possible terms and apply the products

of such sale in accordance with such assignment. The jury also have a right

to infer that such assignment is fraudulent.

6]  2nd. If the jory believe, from the evidence, that before the assignment
was made from Orr to H. Marshall & Co., that Orr owned the wood, and
that possession was only surrendered to the assignees for the purposes stipu-
lated in the written assignment, and that the assignees have failed to apply
the property as directed in said assignment, or have failed, in a reasonable
time, to sell and account for the same to Orr’s creditors, as stipulated in the
assignment, the jury have a right to believe the same to be fraudulent, and
in such case may find against the claim of Marshall & Co., to said wood
levied on.

6] 3d. The court instructs the jury that for the purpose of the assignment
from Orr to H. Marshall & Co., it must appear from'the evidence that such
assignees carried out aud executed their trust in strict accordance with the
provisions of the assignment ; otherwise it is prima facie evidence of fraud.

7] 4th. The court instructs the jury that in order to render an assign~
ment to preferred creditors valid, there must be a substantial compliance
with the trust us stipulated.

7] Sth. The court instructs the jury that an assignment for the benefit
of preferred creditors must disclose specifically who said preferred creditors
are, that, unless such disclosure is made, it is fraudulent as to other_credit-
ors and consequently void.

Gth. If they believe, from the evidence, that said assignment 1s fraud-
ulent, tney will find for the defendants.

The court also gave the following instructions on behalf of plaintiffs.

1st, The only question for the jury to determine is whether the property
claimed by the plaintiff's is their property or not.

Znd. If the property was assigned for a particular pnrpose, in good
faith, such assignment is valid, and will be good against any levy of execution
made subsequent to the assignment, unless it is proven that the property was
fraudulently assigned.

3d. If, by the terms of the assignment, the assignees were authorized
to dispose of the property in the manner best calculated to realize the best
price, it devolves upon the defendants to show that the manner it was disposed
of was prejudicial to ereditors.

8] 4th. Debtors have a right to prefer their creditors in making an as-
sigament of property and such assignment will be valid unless tainted by
fraud.

6th. The wood having been levied on, the assignees were excused from
disposing of the wood until the trial of the right of property was disposed of.

6th. If the property is assigned for the payment of debts, and the
property assigned has been dispesed of, the assignee cannot be called on to
account for the procecds of the sale of the property in this suit; another and
different remedy is given to creditors.

8th. The court instructs the jury that the Jaw permits W. H. Orr
to make an assignment of his property for the benefit of his creditors and if
fairly made to H. Marshall & Co., it passes the title to such property to them.
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9th. That an assignment in good faith of personal property, the title
rests and becomes complete against creditors and subsequent purchasers by a
delivery to the assignee. Possession of chattels is notice prima faeie and
evidence of title.

10th. Fraud is not to be presumed, but must be proven by the party
alleging it.  The law presumes that good faith controlled the transaction by
H. Marshall & Co., unless the contrary appears from the evidence in the
cause. ’

11th. The court instructs the jury that if they find, from the evidence,
that the assignment from W. H. Our to IL Marshall & Co., was fairly made
and not shown to be fraudulent as to creditors, then neither mismanagement
nor frandulent disposition of the property, under the assignment by I.
Marshall & Co., will effect the instrument or the title of . Marshall & Co.

Verdict for the defendants, and m»stions for a new trial overruled, and
Jjudgment on verdict and v laintiffs excepted.

Errors—1. The court erred in giving the instructions for the Def’t.

2 The court erred in overruling the Pt 's motion for a new trial.

J. G. BOWMAN,
For Appellants.

BRIEF OF APPELLANT.

The 1st instruction given by the Court for the appellees is erroneous
= g :
so far as it authorizes the jury to infer that the assignment was fraudulent.

The 2d, 3d and 4th instructions are also wrong. The Court in Wil-
son vs. Pierson, assignee, 20 11l. 81, rccognizes the fellowing instruction in
that case as the law: “If an assignment is bona fide, and not shown to be
fraudulent, then neither mismanagement nor fraudulent disposition of the
property under an assignment, by an assignee, can effect the instrument or
his title under it; they may be grounds for his removal by a Court of
Equity, but cannot be inquired into in an action at common law, to try-his
title to the property assigned.” The omission of the assignee to execute his
trust affords no evidence that the assignment was made in bad faith, nor does
it lie in the mouth of the defendants to urge that the assignee fuiled to exe-
cute the trust wher he was prevented, by the act of the defendant, who
seized the property assigned with an execution.

J. G. BOWMAN,

For Appellants.
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