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In Supreme Caurt, State of Illinois,

T ——— . A —

IS0 Cﬂm /F A SR RREPE ) “ X
FRRISW € f’f&» T@ XV ASHOM,
JU'NE TERM, A. D. 18368.

HENRY CLARK, Appellant,)

v8.  Appeal from Crawford.
l

JOHN CUMINS, Appellee. |
ABSTRACT OF RECORD.
On the 29th of October, 1866, the Appellee filed, before 1. Dulgar, »

Justice of the Peace in Jasper county, an account in trover against Appel-
lant and Israel Jared, for the conversion of one rifie gun, of the value of
fifteen dollars.

Summons was duly served on Def’ts Jared Clark, and the Justice, the
parties appearing for tri:al, rendered a judgment for fifteen dollars against
both Defendants, from which Defendants appealed to Circuit Court of Jas-
per county. :

Def’ts filed an affidavit for change of venue, on account of the prejudice
of the inhabitants of Jasper county.

The court changed the venue to Crawford county.

At the November Term, 1867, of the Crawford Circuit Court, the
Def’ts in that Court petitioned the Court for a change of venue from the
Circuit, on account of the prejudice of the Judge, showing that at the time
the change of venue was taken from Jasper county, ITon. Aaron Shaw was
the Presiding Judge of the 25th Judicial Circuit, which included the coun-
ties of Jasper and Crawford, and that they had no fears as to the prejudice
of Judge Shaw, and that this application is made at the earliest possible
opportunity, the record having only been filed in the office of the Clerk on
the day of November, 1867. That notice was given to counsel for
PI'ff on the same day they received notice that the record was filed. The
petition is sworn to.

The motion for a chémge of venue was overruled, and the Def’ts
excepted. The cause then came on for trial before the Court and a Jury,
and the Jury having heard the cause, returned into Court the following ver-
dict: “We, the Jury, find the Defendant, Hay Clark, guilty, and assess the
damage at-fifteen dollars, and find the Defendént, Israel Jared, not guilty."

The Def't Clark moved the Court for.a new trial, which the Court
overruled, and gave judgment upon the verdict. The Def’t excepted, and
prayed an appeal, which was allowed, and sixty days given to file an appeal
bond, with Israel Jared security, in the sum of two hundred dollars.

The evidence is preserved in the bill of exceptions.

The Appellee (the PI'ff below) testified that Def'ts and others camo to
his house at ten or eleven o’clock at night, and said they had come to arrest
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kim. Me told them they could not come in. They gave him two minutes
to surrender, but waited about an hour before they broke in. That he had
the gun in his hands, and thought he would use it, but concluded not to.
That he laid the gun on the bed, and put the pistol in the bed, and gave up
to go. Some one took the gun. That he demanded the gun of Clark, and
he did not return it. It was his gun, and was worth fifteen or sixteen dol-
lars. Clark was Captain of the company that arrested him, and claimed
that he belonged to the army.

Cross Exzamined.—That he cocked the gun, and intended to shoot, but
concluded not to. There was no violence offered to him after he surren-
dered. That they delivered him at the Provost Marshal’s office at Terre
Haute, Ind. That he was a deserter from the army when he was arrested.
That when he demanded his gun of Clark, Clark said it had been turned
over to the proper authorities; That he would be glad to tell him how he
could get his gun, and would see Wakefield, the Deputy Provost Marshal,

and use his influence to have the gun returned.

Sylvester Monroney was presentat the arrest, and testified substantially:
the same as Cumins, except that he says after Cumins threw the gun on the-
bed Clark went to get it, Cumins took it up again, and he and Clark scoffled
over it until it was taken from him. That there was no army officer along,
and only a few private soldiers. Clark was leader in making the arrest.
Clark and his company spent more than an hour persuading Cumins to
surrender ani go back to the service. Ile said he would not do it. Clark

told him he was authorized to arrest deserters. This was in December, 1862:

The Def’t, Clark, was then sworn, and introduced to prove “That
Charles Wakefield was an acting Assistant Provost Marshal of a District
including Jasper.county, Illinois, and that as such he authorized the Def’ts
to arrest John Cumins as a deserter from the army of the United States ;"
which was objected to by the PI'ff, and the objection overruled by the Court,
and the PI'ff excepted. The witness then testified that Wakefield was acting
Ass’t Provost Marshal of the 11th Dist. of Illinois, including Jasper county,
and was openly and notoriously recognized as such by the people and in the
office of the Provost Marshal at Olney. That he gave witness authority to
arrest deserters, and gave a list of names, including that of John Cumins.
That he got help and went to Cumins’ house, told him who he was, and that
he must go back to the service. He got his gun, revolver, an axe and a
corn cutter, and got behind table. I told him he should be treated like a
man, but if he shot I would shoot *him. When the door was broken, he
said, *¢ I surrender.” I took the gun and turned it over to the Provost
Marshal. ‘After Cumins demanded his gun, I went to Oloey and tried to
fiad his gun, butit had been misplaced.

On Cross Examination.—That there were seventeen engaged in mak-
ing the arrest. The authority given me to arrest was verbal, and was given
two weeks before. I took the gun because he used it to resist. The Pro-

vost Marshal paid me for arresting deserters. I did not belong to the
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army. I had been to Olney after the gun was demanded, hefore this suit
was commenced, but had not informed Cumins of the results 1 thiak when
Cumins damanded the gun I told him T would use my-influence to get it,
and if he would not wait a reasonable time for me to do so, he might crack
his whip.

Israel Jared proves that Wakefield had been acting Assistant Provost
Marshal for more than two years before the arrest of Cumins.

The Plaintift then introduced Joseph Cumins, who testified that the
gun was worth from twelve to sixteen dollars. That when PI'f demanded
his gun, Clark said he would be glad if he had his gun, that he would see
Wakefield and try to get the gun. In the evening afterwards he said John
would have to sue—heard no qualification. I thiok Clark said he had
turned the gun over to the Provost Marshal ; and this was all the evidence.

The Def’ts asked the Court to instruct the Jury :

Ist. That desertion from the army of the United States is a crime,
and that -when any crime has been committed, any person may lawfully
arrest the person who committed the crime, withount waiting to obtain legal
process, and inso doing has a right to use all the force necessary to arress
the criminal, and to take from him any weapons that may be found iu his
hands, in suck a way as to justify a reasonable-apprehension that such
weapons were intended to be used by him {or purposes of resistance,

21, When it becomes necessary in arresting a person charged with a
criminal offence, to take from such person any arms or weapons, either of
offence or defense, the person taking. such weapons incurs no liability for
their value.

3d." ‘A person miking an arrest must judge for himself at the tima
what measures are necessary to make the arrest, and take the alleged
crirr;inal before the proper authorities in safety, and onl!y .becomes liable
civilly or crimically if his action turns out to be unreasonable, and of this
the Jury must judge.

The Court qualified the second instruction by adding to it: “Dy the
taking of the same, provided such weapons are returned to the person from
whom they are taken, or his authorized agent, on demand, after danger
therefrom has entirely ceased, or the person legally discharged from such
arrest.”

To which qualification the Def'ts excepted.

PLAINTIFF'S INSTRUCTIONS.
The Court, on the part of the Plaintiff, instructed the Jury :
1st. Thatif they believe from the evidence that the Defendants took the

gun of the Plaintiff, without legal authority and against the Plaintiff’s
consent, then they should find for the Plaintiff.

2d. That although the Plaintiff might have been a deserter, yet the
Provost Marshal, nor any one acting under him, had a right to take his

private property away for that reason; and if the Jury believe frow the
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evidence that the Defendants did take the property of the Plaintiff, with-
out his eonsent, then they should find for the Plaintiff, unless the evidence
further shows that it was necesrary to take it for the purpose of preventing
the Plaintiff, or some one else, from using it to prevent the Plaintiff’s
arrest, or to protect themselves from ‘danger after making the arrest.

3d. That before the Def’ts can justify themselves for taking the gun
of PI'ff, they must show that the Provost Marshal had a legal authority to
take the private property of Cumins.

4th.  That under the laws of this State, no officer has a right to-con-
fiscate private property, although that property might belong to a deserter,
and no Provost Marshal could confer upon private citizens a right to
confiscate private property, that he, the Provost Marshal himself, did not
possess ; and if the Jury believe from the ev.idence that the Def’ts did
take the gun of the PI'ff, without authority, they should find for the PI'ff.

5th. If the evidence shows to the satisfaction of the jury, that the Def's
took the property of the I’/'ff by force and against the consent of the Def’t—
(Plaintiff) and has since refused to return it, the PI'ff is entitled to recover
the value of the property in this action, unless the Def’ts have showti by the
testimony that they had a legal right to take said property and keep it

Gih. In this case,.if the jury believe that the Def’ts took the gun of
Pr'ff without his consent, and have not returned it, the Def’ts are liable in
this action for the valne thereof, unless the PI'ffs (Def’t) have shown that
they have a legal right to take the gun, and still had the right to detain it
at the time the same was demanded by PI'ff; and at the time this suit was
commenced.

The Def’ts excepted to all of the foregoing instructions.

The jury gave their verdict againsf the Def’t Clark, who filed the
following motion for a new trial:

The said Def’t, llenry Clark, moves the Court to set aside the verdiet
of the jury in this cause, and grant 8 Dew trial, and assigns for cause the
following reasons to-wit :

1st. The error of the Court in refusing instructions asked by the Def't,
and giving improper and erroneons instructions for Plaintiff.

21. Because the verdict is coatrary to the law and the evidence.

E, CALLAIAN,
Att’y for Def’ts.

But the Court overruled the motion, and gave Judgment on the verdict,
to which the Def’t excepted, and amended his Bill of exceptions which is
signéd and sealed by the Court.

The Def’ts appeal bond.

Assignment of errors.

Certificate of the Clerk.

E. CALLAHAN,
Att’y for appeilant.



ERRORS ASSIGNED.
Ast. The Court erred in refusing the change of venue asked by the
Def’ts on account of the prejudice of the presiding Judge.
%l.  The Court erred in qualifying the Deft’s 24 instruction.
2d. The Court erred in o?erruling the Def’ts motion for a new trial,
: E. CALLAHAY,
Aw'y for Appéllants,
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4 APPELLANT'S BRIEF:

The first error assigned is the action of the Court in refusing a change
of venue on account of the prejudice of the Judge, The application was
for a cause that had arisen since the change was taken from the people of
Jasi)er county. It was for a cause that was unforescen and could not have
been provided against. A new Juadge had succeeded to the Bench and it
was unfair to compel the defendants to be tried before him, regardless of his
;;rejudices against them. If he had been of counsel against the defendants,
must they still be tried before him ? 7

The second error assigned, is the qualification to the defendant’s second
instruction, which assumea that when an officer or a private person necessa-
rily takes a weapon from a criminal in making an arrest, he must follow it
up, and after the party is acqultted must return the weapon to the crimin-
al, eves though it has pasged from his control, and it is out of his power to
?eturna‘it. ;

The third error assigned, questions the correctness of the insfructions
given for plaintiff. 3 J

%he first instruction tells the Jury that if the defendants took the gun
without legal auchorlty, and arramqt the consent of plamtlﬁ‘ the defendants
are liable. The third instruction tells tllejury that before defendants can
justify, tl‘ey mustshow “that the Provost ’\Imshal had legal authority to
take the pr vato rroperty of Cumins,” and the fourth that the Provmt
Marsghal did not 'possess the right.

The fifth instruction tells the jury that the plaintiff must reéover,
“unless the defendants have shown that they had a legal right to take the
gun and keep it.. The sixth instruction is to the same effect.

The instructions together, take the whole case from the jury, and leave
them no option but to find for the plaintiff. All that part of the instruc-
tions which refers to confiscation and taking private property, was outside
of the record, and calculated to mislead the jury. The defendants never
claimed any right to confiscate the property of appellee. They claim that
in the discharge of their duties as citizens, they took the gun, which
appellee swears. he cocked, intending to shoot, and turned it over to thehk
Provost Marshal, who tcok the man and the gun, both of which passed he-
yond their control, and that in so doing, they incurred no responsibility.

The questions involved are nev%, and it is believed that no aﬁ@hori&iea
bearing di{'ectly on them can be cited. , »

’ E. CALLAHAN,
f"&tt’y for appellant,
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In Supreme Court, State of Illinois,
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JUNERE TERM,; A, D. 18068,
HENRY CLARK, Appellant,)

8. ¢ Appeal from Crawford.
JOHN CUMINS, Appellee. j!
ABSTRACT OF RECORD.
Oun the 29th of October, 1866, the Appellee filed, before II. Dulgar, a

Justice of the Peace in Jasper county, an account in trover against Appel-
lant and Israel Jared, for the conversion’ of one rifle gun, of the value of
fifteen dollars. - '

Summons was duly served on” Def’ts Jared Clark, and the Justice, the
parties appearing for trial, rendered a judgment for fifteen dollars against
both Defendants, from which Defendants appealed to Circuit Court of Jas-
per county. '

Def’ts filed an affidavit for change of venue, on account of the prejudice
of the inhabitants of Jasper county.

The court changed the venue to' Grawford county.

At the November Term, 1867, of the Crawford Circuit Court, the
Def’ts in that Court petitioned the Court for a change of venue from -the
Circuit, on account of the prejudice of the Judge, showing that at the time

the change of venue was taken from Jasper county, Ion. Aaron Shaw was

the Presiding Judge of the 25th Judicial Circuit, which included the coun-

ties of Jasper and Crawford, and that they had no fears as to the prejudice

of Judge Shaw, and that this application is made at the earliest possible

opportunity, the record having only been filed in the office of the Clerk on
the

PI'ff on the same day they received notice that the fecord was filed. The

day of November, 1867. That notice was given to couasel for

petition is sworn to.

The motion for a change of venue was overruled, and the Def’ts
excepted. The cause then came on for trial before the Court and a Jury,
and the Jury having heard the cause, returned into Court the following ver-
dict : “We, the Jury, find the Defendant, Hay Clark, guilty, and assess the
damage at fifteen dollars, and find the Defendant, Israel Jared, not guilty.”

The Def't Clark moved the Court for a new trial, which the Court
overruled, and gave judgment upon the vetdict. The Def’t excepted, and
prayed an appeal, which was allowed, and sixty days given to file an appeal
bond, with Israel Jared secutity, in the sum of two hundred dollars.

The evidence is preserved in the bill of exceptions.

The Appellee (the PI'ff below) testified that Daf'ts and others came to
his Liouse at ten or eleven o’clock at night, and said they had come to arrest
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him, Ile told them they could not come ia. They gave him two minutes
to surrender, but waited about an hour before they broke in. That he had
the gun in his hands, and thought he would use it, but concluded not to.
That he laid the gun on the bed, and put the pistol in the bed, and gave up
to go. Some one took the gun.. That he demanded the gun of Clark, and
he did not return it. It was his gun, and was worth fifteen or sixteen dol-
lars. Clark was Captain of the company that arrested him, and claimed
that he belonged to the army.

Cross Examined.—That he cocked the gun, and intended to shoot, but
concluded not to. - There was no violence offered to him after he surren-
dered. That they delivered him at the Provost Marshal’s office at Terre
ITaute, Tnd. That he was a deserter from the army when he was arrested..
That when he demanded his gun of Clark, Clark said it had been turned
over .to the proper authorities: That he would be glad to tell him how he-
could get his gun, and would see Wakefield, the Deputy Provost Marshal,

and use his influence to have the gun returned.

Sylvester Monroney was presentat the arrest, and testified substantially
the same ag Cumins, excepf that he says after Cumins threw the gun on the
bed Clark went to get it, Cumins took it up again, and he and Clark scuffied
over it until it was taken from him. That there was no army officer along,
and cnly a few privaté soldiers. Clark was leader in making the arrest.

Clark and his company spent more than an hour persuading Cumins to

- eurrender ani go back to the service. Ile said he would not do it. Clark

told him he was authorized to arrest deserters. This was in December, 1863.

The Def’t, Clark, was then sworn, and introduced to prove ‘“That
Charles Wakefield was an acting Assistant Provost Marshal of a District
including Jasper county, Illinois, and that as such he authorized the Def’ts
to arrest John Cumins as a descrter from the army of the United States ;"
which was objected to by the PI'ff, and the objection overruled by the Court,
and the PI'ff excepted. The witness then testified that Wakefield was acting
Ass’t Provost Marshal of the 11th Dist. of Illinois, including Jasper county,
and was openly and notoriously recognized as such by the people ahd in the
office of the Provost Marshal at Olney. That he gave witness authority to
arrest deserters,‘ and gave a list of names, including that of John Cumins.
That he got help and went to Cumins’ house, told him who he was, and that
he must go back to the service. Tle got his gun, revolver, an axe and a
corn cutter, and got behind table. I told him he should be treated like a
man, but if he shot I would shoot him. When the door was broken, he
said, ** I surrender.” I took the gun and turned it over to the Provost
Marshal. After Caumins demanded his gun, I went to Olney and tried to
find his gun, but it had been misplaced.

On Cross Examination.—That there were seventeen engaged in mak-
ing the arrest. The authority given me to arrest was verbal, and was given
two weeks before. I took the gun because he used it to resist. The Pro-

vost Marshal paid me for arresting deserters. I did not belong to the
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army. I had heen to Olney after the gun was demanded, before this. sait
was commenced, but had not informed Cumins of the resalt. I thisk when
Cuamirs demanded the gun I told him I would use my influence to get it,
and if he would not wait a reasonable time for me to do.so, he might crack
his whip.

17 Israel Jared proves that Wakefield had been acting Assistant Provost
Marshal for more than two years before the arrest of Cumins.

18 The Plaintiff then introduced Joseph Cumins, who testified that the
gun was worth from twelve to sixteen dollars. That when PI'ff demanded
his gun, Clark said he would be glad if he had his gun, that he would sce
Wakefield and try to get the gun. In the evening afterwards he said John
would have to sue—heard no qualification. I think Clark said he had

turned the gun over to the Provost Marshal; and this was all the evideunce.

.
(9.4

The Def’ts asked the Court to instruct the Jury :

1st. That desertion from the army of the United States is a crime,
and that when any crime has been committed, any persen may lawfully
arrest the person who committed the crime, without waiting to obtain legal
process, and inso doing has a right to use all the force necessary to arrest
the eriminal, -and to take from him any weapons that may be found iu his
hands, in suck a way as to justify a reasonable apprehension that such
weapons were intended to be used by him for purposes of resistance.

2d. When it becomes necessary in arresting a pefson charged with a
criminal offence, to take from such person any arms or weapons, either of
offence or defense, the person taking such weapons incurs no liability for
their value.

19 3d. "A person making an arrest must judge for himself at the tim3
what measures are necessary to make tae arrest, and take the alleged
criminal before the proper authorities in safety, and only becomes liable
civilly or crimically if his action turns out to be unreasonable, and of this
the Jury must judge.

20 The Court qualified the second instruction by adding to it: “By the

taking of the same, provided such weapons are returned to the person from

whom they are taken, or his authorized agent, on demand, after danger
therefrom has entirely ceased, or the person legally discharged from such
arrest.”’

To which qualification the Def’ts excepted.

PLAINTIFE'S INSTRUCTIONS.
21 The Court, on the part of the Plaintiff, instructed the Jury :
1st, Thatif they believe from the evideﬁce that the Defendants took the
gun of the Plaintiff, without legal authority and against the Plaintiff’'s
consent, then they should find for the Plaintiff.
21 2d. "That although the Plaintiff might have been -a deserter, yet the
Provost Marshal, nor any one acting under him, had a right to take his

private property away for that reason ; and if the Jury believe from the
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evidence that the Defendants did take the pmpert_}-: of the Plaintiff, with-
out his consent, then they should find for the Plaintiff, unless the evidence
further shows that it was necesrary to take it for the purpose of preventing
the Plaintiff, or some one else, from wsing it to prevent the Plaintiff’s
arrest, or to protect themselves from danger after making the arrest.

3d.  That before the Def’ts can justify themselves for taking the gun
of PI'ff, they must show that the Provost Marshal had & legal authority to

- take the private property of Cumins.

4th. That under the laws of this State, no officer has a right to con-
fiscate priyate property, although that property might belong to a deserter,
and no Provost Marshal could confer upon private citizens a right to
conflscate private property, that he, the Provost Marshal himself, did not
possess; and if the Jury believe from the evidence that the Def'ts did
take the gun of the PI'ff, without authority, they should find for the PI'ff.

Ath. If the evidence shows to the satisfaction of the jury, that the Def’s
took the property of the P’/'if by force aud against the consent of the Def’t—
(Plaintiff) and has since refused to return it, the PI'ff is entitled to recover
the value of the property in this action, unless the Def’ts have shown by the
testimony that they had a legal right to take said property and keep it

Gvh. In this case, if the jury believe that tne Def’ts ‘took the gun of
PI'fl’ without his consent, and have not returned W the Def’ts are liable in
this action for the value thereof, unless the PI’ fis (Def’t) have shown that
they have a legal right to take the gun, and still had the rwht to detain it
at the time the same was demanded by PI'ff, and at the time thls suit was
commenced.

The Def’ts excepted to all of the foregoing instructions.

The jury gave their verdict against the Def't Clark, who filed the
following motion for a new trial:

The said Def’t, Ilenry Clark, moves the Court to set aside the verdict
of the jury in this cause, and grant a new trial, and assigns for cause the
following rcasons to-wit :

1st. The error of the Court in refusing instructions asked by the Def" L,
and giving improper and erroneons instructions for Plaintiff.

21. Because—the verdict isscoatrary to the law aud the evidence.

E, CALLAHAN,
* Att’y for Def’ts.

But the Court overruled the motion, and gave Judgment on the verdict,
to which the Def’t excepted, and amended his Bill of exceptions which is
gigned and sealed by the Court.

The Def’ts appeal bond.

Assignment of errors.

Certificate of the Clerk.

E. CALLAHAN,
Att'y for appeilant.



ERRORS ASSIGNED.
ist. The Court erred in refusing the .change of venue asked &y she
Pef’ts on acconnt of the prejudice of the presiding Judge.
4d. The Court erred in qualifying the Deft’s 2 instruction.
24, The >Court erred in overruling the Def'ts motion for a new trial,
E. CALLAHAN,
" Att'y for Appellgutg,



. APPELLANT'S BRIEPF.

The first error assigned is the action of the Court in refusing a changs
of venue on account of the prejudice of the Judge, The application was
for a cause that had arisen since the change was taken from the people of
Jasper cpunty. It was for a cause that was unforeseen and could not have
been provided against.” A new Judge had suceeeded to the Bench and it
Was_unf:;ir to compel the defendants to be tried Lefore him,'regaraless of his
prejudices against them. If he had been of counsel against the defendants,
must they «till be tried before him ?

Thes nd error dssigned, is the qualification to the defendant's sec ond
instroction, which assumes that when an officer or a private person necessa-
rily takes a weapon from a criminal in making an arrest, he must follow it
up, and after the party is acquitted, must retarn the weapon to the erimin-
al, even though it has passed from his control, and it is out of his power to
return it. -

The third error assigned, questions the correctness of the instructions
given for platatiff.

The first instruction tells the jury that if the defendants took the gun
without legal authority, and against the consent of plaintiff, the defendant_s

ave liable. The third instruction tells the jury that before defendants can

“justify, they must show “that the Provost Marshal had legal authority to
‘take the private property of Cumins,” and the fourth that the Provost

*‘Marshal did not possess the right.

The fifth instruction tells the jury that the plaintiff mﬁst reéover,
“unless the defendants have shown that they had a legal right to take the
gun and keep it. The sixth instruction is to the same effect,

The instructions together, take the whole case from the jury, and leavé
them no option but to find for the plaintiff. All that part of the instruc-
tions which refers to confiscation and taking private property, was outside 7
of the record, and calculated to mislead the Jury. The defendants never
claimed any right to confiscate the property of appellee: ; They claim that
in the discharge of their daties as citizens, they took the gun, which
appellee swears he cocked, intending to shoot, and turned it over to tho
Provost Marshal, who took the man and the gun, both of which passed be-
yond their control, and that in so doing, they incurred no responsibility.

The questions involved are new, and it is believed that no authorities
bearing directly on them can be cited.

: : E. CALLAHAN,
Att’y for appellant,
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