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SUPREME COURT, § " THE PEGPLE OF THE STATE OF ILLINOIS;
To the Clevk of the Cirenit Court for the cuunly of JLE 22 //é /r"é'/‘f/li_/ GREETING,
BECAUSE in the record and proceedings, as also in the rendition of the judgment of a plea which was in the
Circuit Coust of 27 /(/L»//{é;{fi'z,/g/'g county, before the Judge thereef, between
: , : 7 / o
(///é/c S . s X7 T M/‘K(/’ R .
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defendant it is sail manifest ervor hathiintervened, to the injury of the aforesaid %’«’-A —Z v ,@/u"z

as we are informed by < 7

.v(u‘rnj»l‘u int, and we being willing that error, should be correcled if any there be, in due form and manner, and (hat

jastice be done 1o the parties aloresaid, command you that if judgment thereof be given, you distinetly and openly

without delay, send to onr Justices ol ihe Supreme Count, the record and proceedings of the plaint, alvresaid,

awith «ll things touching the’same, under your seal, so/’lh:\t we mey have the same before our Justices aloresaid at
VA

. ¢ " — Kook - t /‘/
Monnt Vernaon, in the county of jeflerson, on the Flltl itz Vo A SN e /;/”Z"("L’C/
5 7 2
. . : 7 L
next, that the record and proceedings, being inspected, we may causeto be done therein, to correct the
error, what of right ought to be done aceording to law: e =X 7 AR P
A ic v e WY g [a < /é At
Witness, the Hon, YxttfbBR-seATES Chief Justice

of our said court, afd the séal thereof, at Mount Vernon this
/ 7 7~
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- 2 - o
e A day of L/’@//

in the yeat of Our Lord One Thousand Light Hundred
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SUPREME COURT OF ILLINOIS,

FIRST GRAND DIVISION—JUNE TERM, 1867.

I'he Ohio & Mississippi Railroad |
(fompany, Plaintiff in Error, |
vs. + Error to St. Clair.

William Schiebe, Defendant in |
Error. }

ABSTRACT AND BRIEF;
By H. P. BUXTON, Attorney for Plamtzﬁ in Brror.

2 2xu-23]



ABSTRACT.

HIS was an action on the case brought by Defendant in
Error against Plaintiff in Error, in St. Clair Citcuit Court,

; March Term, 1867.
@ The DECLARATION alleges that on the third day of
October, 1866, Plaintiff in Error was a body corporate,
and owner of a Railroad from East St. Louis to Cincinnati,
through Lebanon, St. Clair County, Illinois, with trains running
thereon, for the conveyance of passengers and freight; that on
said day Defendant in Errer became a passenger on said cars, to
be carried from East St. Louis to Lebanon, for a certain fare and
reward paid, and thereupon it became the duty of Plaintiff in
Error safely to carry Defendant in Error from Kast St. Louis to
Lebanon, and that then its train should be reasonably stopped,
and slackened in its speed, to enable Plaintift' to alight withont
injury ; that Plaintiff in Error did not use due care that the
train should be stopped and slackened in its speed at Lebanon
so that Defendant in Error should be permitted to leave said
cars, and be safely discharged therefrom, but neglected so to
do, and after the arrival and stoppage of said train at Lebanon,
‘and while Defendant in Error, with the consentand permission
of Plaintiff in Error, with all due care, was alighting from said
‘train, caused the same {0 be suddenly and violently moved
‘backward, by means whereof Defendant in Error was violently
thrown to the ground, and his right arm broken, &c. [R. pp.

1 and 2.}

The SECOND COUNT alleges that on the third day of Octo-
ber, 1866, Defendant in Error was a passenger on a train of
cars of Plaintiff in Error, to be safely carried from East St
Louis to Lebanon, aforesaid, for a certain fare paid, and there-
apon it became the duty of Plaintiff in Error to use due care
that Defendant in Error should be safely carried; yet Plaintiff
in Error, not regarding its duty, did not use due care that De
fendant in Error should be safely carried, but neglected so to
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do, and by reason thereof, afterwards Defendant in Error, with
due care, alighting from said train, was thrown violently to the
ground, and the car wheels run over his right arm, and erushed
it, &e. [B. pp. 2 and 3.]

The THIRD COUNT alleges that Plaintiff in Error owned a
train of cars, and that Defendant in Error, October 3d, 1866, be-
came a passenger thereon, to be carried from East St. Louis to
Liebanon, for eertain reward, and that Plaintiff in Error carve-
lessly managed® said traim and same arrived at Lebanon about
dark, and then stopped, and that Plaintiff in Error had caused.
one-of its other trains of cars to obstruct the main track by
stopping it o said Lebamon, and the said first mentioned train,
whereon Defendant in Error was a passenger, was conducted
sto a side track, without the knowledge of Defendant in Er-
ror, where it remained for about ten minutes, and afterwards,
through the carelessness of Rlaintiff in Error, was driven vio-
lently and suddenly back, by means whereof, though Defend-
ant in Krrer was endeavering to alight from said train, with
due care, Defendant in Error was thrown to the ground, and.
his right arm cut off, &e. [R. pp. 4 and 5.]

SUMMONS AND SERVICE. [R. pp. 6 and 7.]

PLEA—GENERAL ISSUE—Not Guilty. [R.p. 7.]

JUDGMENT—8§3500.00, and costs. [R. pp. 8 and 9.]

MOTION FORNEW TRIAL FILED. [R. p. 10.]

ON THE TRIAL, Defendant introduced the following evi-

dence, viz:

WILLIAM SCHIEBE testified: I am the Plaintiff in this

case.  On the third day of October, 1866, I rode from East St

Louis to Lebanon, St. Clair county, Illinois, on the Ohio & Mis-

sissippi Railroad. I am a saddler by trade, and have travelled.
on that Railroad a great deal--every two or three weeks for:

several years. It was at the time of the St. Louis Fair that I
speak of, when I bought a ticket to go and return, for which I
paid one dollar and twenty cents. I went to St. Louis on the
morning of October third, and had a return ticket which I gave
to the conductor. We started from East St. Louis on the cars

at six o'clock in the evening. At Caseyville the train stopped’
and took on and put off passengers. I cannot tell whether the-

station. was announced or not. They do not always call out the:
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station in all the cars, but in some of them. I was asleep some
of the way between Caseyville and O'Fallon. The train stop-
ped at O'Fallon, and the station was called in the car I was in.
Lebanon is the next station after O'Fallon. When the train
arrived at Lebanon there was a train of freight cars on the
‘track by the platform, and the train I was im came up slowly
into the side-track, and some one said the traim had stopped.
"The train had stopped. We sat there from five to%en minuteg,
and during that time the train remaimed still. It wyas very
“dark outside. Some one then saill, “Che train is going to Sum-
merfield;” and I gathered wp my baggage and went out of the
“car onto the platform of the car, amdl justthen the loeomotive
gave a push backwards, and I fell downby the wheels and the
locomotive then went backwards, and the wheel went over my
right arm, and the doctor amputated it. The locomotive came
back with great force. I thimk a man and his wife got out be-
fore me safely. Tt was forty or fifty vards from the station
where I was hurt. 1 cannet tell whether Lebanon was announ-
ced or not. I did not hear it. I did not see anything of the
conductor er any brakeman'when I went to thedoor of the car,
and no one told me neot to getrout. The persons that got out
before me lived in Madisen county, and I did not know them.
There were two ladies in the car with me. They are both here
as witnesses. They €ifl not get out till after I did. I cannot
work hereafter at my trade ‘because my right-arm is gone. I
was confined to'my bed threeweeks from the injuries received.
I was'not ‘well in that time, ‘but the doctor did not attend me
after that. ‘I am forty years'nld, and have a wife and four chil-

“dren. [R. pp. 10, I1 and 12.]

X Ex.—I had not been drinking the day I 'was injured. I
drank one glass of beer in the morning before I left Lebanon,
and 1did not drink any more that day. I'met a friend at the

~Alton Packet, between five and six o'clock, that evening, but 1

did not drink with him. I did not say to the ladies ithat were
with me on the train from East St Louis to Lébanon that
day, that I had met a friend that day whom I had not seen for
several years, and that I had been drinking pretty freely with
him. I had one of their parasols in my hand at the time I was

hutt. When I started out I gathered up my packages in a hur-

ry, and took th th them bv mistake. I had a little
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keg of fisir and a heavy package of harness buckles and a lady’s
parasol and some other things, in my hands when I fell. The la-
dies lived in Lebanon. I knew one of them before that time
and the other T did not. As I came out of the car it was very
dark, and the locomotive created a jar that threw meoff. Idid
not know whether we were om the side-track or not when 1
tried to get off The train was on the side-track when I was
hurt, but T did not knew where we was at the time. No one
took hold of me or tried to prevent my getting off, or told me
not to get off [R. pp 12 and 13.]

JOHN CRAMER testified:—I was on the train at the time
plaintiff was injured. Irode in the same car with him, and
sat within two or three seats of him. The train stopped seven-
ty or eighty rods before it got to the platform at Lebanon. I
did not hear any one give notice as to why they had stopped.
I got up and went to the door,as did about halfa dozen others, to
see why we had stopped. I did not see plaintiff fall. I cannot say
that the cars came back or made any jar. The train went back
a couple of feet, as it stopped; and then started slowly forward
again. It jerked a little, but not more than ordinarily, in stop-
ping and starting a train. 1 was standing on my feet. No one
tell down, as I know. The plaintiff is a temperate man, and
was sober as far as [ know. I did not talk to him that night.
After he was hurt I went back and found him sitting on the
ground. I went on to Summerfield on the same train. [R.
pp: 13 and 14.]

X' Ex.—I was about the middle of the car when the plaintifl
was hurt. It was very dark. There were several standing be-
tween me and the door when plaintiff fell. [R. p. 14.]

ANTHONY ROSKE.—I am a Catholic priest. I went on the
train from Lebanon to Carlyle the night plaintiff was injured.
I cannot say how the accident happened. T did not see the
plaintiff that night. I gotonto the passenger train at the plat-
form. The freight train stood on the main track while the pas-
senger train came up, and went into the side-track. Then the
freight train moved off' towards St. TLouis, and then the passen-
ger train backed out of the side-track, and came up on the main
track to the platform, and I got on it and went to Cariyle. It
was & very dark night. [R. p. 14]

0. & M. R. R. CO., VS, SCHIEBE. 7

Dr. BURGER.—I attended plaintiff. Saw him about a quar-
$er of an hour after the accident. His right was crushed, and
I amputated it about an hour after the accident, just above the
elbow. 1 saw mnoother injury upon his person, to speak of. : &
attended him regularly for three weeks and dressed his arm
daily. After that, he came to my office to have his arm atten-
ded to. My charge is from two hundred to five hundred dol-
jars in such cases. Plaintiff was not intoxicated at the time we
amputated his arm. We tested his exhalation, and it was clear
of any spirituous liquor. [R.p. 15.]

JAMES WALLACE.—I hauled plaintiff up to town in a 'bus
that night, after he was hurt. The freight train was stand-
ing on the main track when 1 came down to the station. It
usually comes in on the side-track. I go to the depot to every
passenger train, and have dome so ewery gince January, 1866.
The freight was a very long train. The side-track is very long.
] have seen two trains onit. 1 do not know whether there was
room on the side-track for the freight train or not. [R.p. 15.]

The defendant introduced the following evidence, viz:

MARIA FARRELL testified :—I was on the train at the time
plaintiff was injured. I was not acquainted with him before
that night. He was talking pretty loudly to Miss Macken and
myself on the way from East St. Louis to Lebanon, and she told
him to stop, as he was attracting attention. He replied that
she must excuse him as he had met a friend that day at the
Fair Ground whowm he had not seen before for several years,
and that he had been drinking pretty freely with him. He
seemed to be quite intoxicated. When we got near Lebanon,
the train stopped two or three minutes, and then started again.
The plaintiff gathered mp his parcels and started for the door,
and Miss Macken and I followed him. The train was moving
slowly when he left his seat. When he got to the door of the
car, the conductor, who was coming out of the opposite car,
said to plaintiff, “Man, don’t get off here,” or something like
that. I did not see him fall. Just as he got to the door, Miss
Macken said to him that this is not the station. I think the
train was moving backwards at the time. Miss Macken was be-
tween me and the door, and T could not see out. I was stand-
ing up at the time. There was no jerking of the train at the
time. [R.p. 16.]
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MISS ELLEN MACKEN testified :—I was with plaintiff on
the train at the time he was injured. He was talking very
loudly on the way from St. Louis to Lebanon, and 1 told him
not to be so boisterous; and he replied that I must excuse him
as he had been drinking pretty freely with a friend whom he
had not seen before for twenty years. I had known him for
two or three years. [ think he was intoxicated. When the
train got near Lebanon it stopped, and after a minute or two it
started again; just as it started plaintiff got up to go out, and |
followed him. The train was in motion when he started. The
station had not been called. When we got to the door I saw
that we were not at the station, and told him to ‘stop, that we
were not at the station. Mr. Johnson, the conductor, came out
of the opposite car just as we got te the doer, and when the
plaintiff started to get off, Mr. Johnson took hold of him, and
said, *“Man, don't get off here—ve are not at the station.” He
pulled away from Mr. Johnson and fell. T told him before Mr.
Johnson did that we were not at the station. [R. p. 17.]

J. T. BRUNK testified :—I got a lantern and went back to
the place where plaintiff was hurt, and picked np his hat and
the parasol and a small keg and some otherlittle things. I siw
the blood on the rail and ground. Tt was about one thousand
feet west of the west switch, and nearly two thousand feet from
the platform to where he was injured. There was not room
that night for the freight-train on the side-track, and it had to
remain on the main track and let the passenger train go on the
side-track in order to pass. The plaintiff was hurt on the main
track before the passenger train had pulled up into the side-
track. It is a usual occurrence for passenger trains to take the
side track to let freight trains pass. [R.p. 18]

DAVID GUESS testified :—1 tas engineer on the train on
which plaintiff was injured. As [ came up to Lebanon, 1 was
signalled to stop and go into the side-track to let the treight
train pass that was on the main track, as there was net room
for the freight train on the side-track. I came very near to a
stop, and then pulled up to go into the side-track. I was going at
about three or four miles per hour; and had got to within about
100 yards of the switch when the alarm bell was sounded,
and I stopped the train in going about one hundred feet, and
some parties went back with a light and I went on into the

£ orew-a]
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side-track. I did not know that any one was injured till after.
wards. At the time the alarm bell was sounded I was going
slowly forward to go into the side-track. [R. p. 18.]

X Ex.—It is a usual thing for passenger trains to take the
side-track for freight trains to pass. I doit every day, and have
for more than a year, on my run between Odin and St. Louis,
at least once or twice. There are from twelve to fifteen stations
between St. Louis and Odin. I run from Odin to St. Louis and
back every day. [R. p. 19.]

C. M. JOHNSON testified :—1 was conductor on the train on
which plaintiff was injured. As we came up to Lebanon we
were signalled to take the side-track. The cars did not come
to a full stop, I think, before it started along slowly to go into
the side-track. As I came out of the car onto the platform
of the car the plaintiff came out of the opposite car with some
bundles in his hands; I said, “Do not get off here; we are not
at the station ;" but he walked right along, and stepped down
onto the steps of the cav, and I reached over and took hold of
his shoulder, and said, “Don’t get off here,” but he was too hea-
vy for me to hold in the position I 'was and he fell. T immedi-
ately pulled the cord of ‘the alarm bell and some of them went
back to see if he was hurt and the train went on into the side-
track. There was no jerking of the train at the time he fell,

but it was moving slowly forward to go into the side-track.—
[R. p. 19.]

X Ex.—TI tried to catch him as he fell, but he was too heavy
for me to hold. T don’t know whether he heard me or not. He
did not pay any attention to me but crowded by some others
that were on the platform at the time he came out. The train
was going forward at the time of the accident. [R. pp. 19& 20.]

Mr. WHITTAKER testified :—1 was a passenger on the train
on which plaintiff was injured. When the crowd started to go
out, I heard some one at the door of the car say that we have
not got to the station yet. This was about the time plaintiff’
was hurt. The train was moving slowly forward at the time.
I don’t know who it was that said that we had not got to the
station. 1 was about in the middle of the car. 1 went on the
same train to Summerfield. [R. p. 20.] '

H. P. BUXTON testified :—The Ohio & Mississippi Railroad
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Company, defendant in this suit, has not owned or operated
any Railroad in Illinois since 1862, and did not own, and was
not operating the Railroad on which plaintiff was injured at the
time of the accident. [R. p. 20.] ‘ ;

This was all the evidence in the case.

The Court gave the following instructions to the jury on be-
half of the plaintiff, viz:

I. If the jury believe, from the evidence, that the injuries
received by the plaintiff were occasioned through the careless-
ness or negligence of the defendant, without any fault or negli-
gence on his part, then they will find for the plaintiff, and assess
his damages not exceeding the amount claimed in plaintiff’s
declaration. [R. pp. 20 and 21.]

[1. The Railroad Company, if improperly named, should have
pleaded in abatement, and cannot take advantage of being sued
in a wrong name upon the trial.

To the giving of which instructions, and to each of them, the
defendant, at the time, excepted; which exceptions were over-
ruled by the Court, and the instructions read to the jury. [R.p.21.]

The Court gave the following instructions to the jury on
behalf of the defendant, viz:

[, If the jury believe, from the evidence, that the injury sus-
tained by the plaintiff was the result of his own negligence,
then the jury will find the defendant not guilty. [R. p. 21.]

LI. Tf the jury believe, from the evidence, that the negligence
of the plaintiff contributed to the injury, and that the defend-
ant was not guilty of gross negligence, then the jury will find
the defendant not guilty. [R. p. 21.]

II1. If the jury believe, from the evidence, that the defend
ant did not own or operate the railroad on which the injury
was sustained, at the time of the accident, then they will find
the defendant not guilty. [R. p. 21.]

The Court was then asked by the defendant to give the jury the
following instructions, in connection with defendant’s second in-
struction, viz: [R. p. 21.]

“Oross negligence, in law, is such as would be deemed willful
or intentional.”  Which the Court refused to give, to which ru-
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ling of the Court, in refusing to give said instruction to the ju-
ry, defendant, at the time, by its counsel, excepted. [R. p. 22.]

On the jury returning a verdict against the defendant, and
assessing the plaintiff’s damages at thirty-five hundred dollars,
the defendant filed motion for a new trial, and moved the Court
for a new trial, which motion was refused by the Court, to which
ruling of the Court in refusing to grant anew trial,and in over-
rulin;_z said motion, the defendant, at the time, by its counsel,
excepted. [R. p. 22.]

ERRORS ASSIGNED.

1. The Court erred in overruling motion for new trial.

I1. The Court erred in giving Defendant’s in Error first and
second instruction.

I11. The Court erred in refusing Plaintiff’s in Error instruc-
tion, asked in connection with Plaintiff’s in Errer second
instruction.

1V, The Court erred in rendering the judgment aforesaid, in
the manner and form aforesaid.

H. P. BUXTON,
Att'y for PI'ff in Error.



PLAINTIFF'S BRIEF.

The judgment in this case should be reversed :
g L Bucaufm the second instruction given for Defendant im
Errov was improperly given. There was no evidence in the
case tending to show that the party sued was improperly
named, and therefore. there was nothing in the case on whicl—n
f”(.h an.instruetion could be based. The fact that the plaintiff’
in Errror did not own or operate the road at the time, is onlx

showing that if <o, it ¢ i i
g that if <o, it could not be guilty, and is, therefore, pro-

per evidence, under the general issue,

IT. Beeawse the instruction vefused by the €ourt. asked by
‘he 1’1&1. ’- Y ¢ - . . g . - ¥
L' = Amtxiri in Erro.r, that “gross negligence in law is such as
would be deemed willful or intentional,” is the correct prinei-
pleg and applicable to the case.

1. Because the whole facts in the case go to show, beyond

{97.4~20)

15 0. & M. R. R. 0., V8. SCHIEBE.

5 doubt, that the injuries complained of, were the result of the
negligence of the Defendant in Error, and that there was no
negligence of any one else that, in any degree, contributed to

vt W I Rlos 07 Fostrent
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The fact that the passeriger tain was required to take the
side-track to let the freight train pass, is of daily occurrence,
and in no way endangers a careful, prudent and scber man;
besides, the Defendant it Error was repeatedly warned by the
conductor and others that they had not arrived at the station ;
and he threw himself from the train against the advice of his
friends and the efforts of the conductor to prevent it. If the
Railroad Company are responsible in this case, there can be
110 circumstances under which a man could be injured on a
train of cars for which they would not be liable; for this case
shows not only that there was no negligence on the part of the
men operating the train, but that they used much more than
ordinary care for the safety of the Defendant in Error.

H. P. BUXTON,
Att'y for PI'ff in Errer
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SUPREME COURT.
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'()HIO & MISSISSIPPI RAIL ROAD COMPANY, Appellant,
VS.
WILLIAM SCHIEBE, Appellee.
APPELLEE’S BRIEF.

The evidence shows that appellee bought a- ticket at the
office of the defendant in East St. Louis, for which appellant
was to carry him to the town of Lebanon. 'The train arri-
ved with appellee, near Lebanon, after dark—the night being
a “very dark” one. About one hundred yards from the
switch, the train stopped, (as appears by weight of evidence,)
the engineer seeing a freight train on the main track, at
the station, which proved to be too long to go on the switch.
There was no brakesman in front of the car in which appel-
lec was riding, at that time. A number of passengers, la-
dies and gentlemen, appellee included, thinking they had are
rived at Lebanon, advanced at once to the front of the car—
three or four got off—and appellee while in the act of get-
ting off, was met by the conductor, who was coming from
the other car, and told by him not to get off, they had not
vet reached the station; and while he was in the act of step-
ping off, the conductor took hold of him, but he being a heavy
man, it had but little effect, and he fell as he jumped off,
with his arm upon the rail, and the wheel of the car passed
over it, in consequence of which the arm had to be amputated.
‘here was some little evidence that he admitted on the train
that he was somewhat intoxicated, but the weight of evidence,
including that of the doctor who tested his breath, shows that
he had not been drinking any intoxicating liquors that day.

1. “By the law, the company were bound to the uimost
diligence and care, and are liable for slieht negligence.” Gal.
& Chie. R. R. Co. vs. Yarwood, 15 1lls. 472,

“Common carriers of passengers are responsible for the
slightest negligence resulting in injury to them, or in other
words, are required in the preparation and management of their
means of conveyance, to exercise the highest degree of dili-
gence and " skilly which ' a reasonable man would use under
such circumstances. Pierce’s Am. R. R. Law 470.

«Jt has been considered bound to warn passengers of par-
ticular passages unusually dangerous, and requiring of them
supetior eircumspection.” N. J. R, R. Co. vs. Kennard, 21
Penn. 203. Pierce’s Am, R. R. Law 475.

2. The carrying of passengers being founded on coniract,
the carrier is bound to greater care than when running upon
its own road, and coming in collision with persons or stock,
crossing its own track.

* In this case we claim—
1st. That the freight train should have been on the
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switch. It it no answer to this objection to say that the train
was made too long for that purpose.

2d. That it was the imperative duty of the company,
when stopping so near a station, to have locked the doors
of the cars, or to have had a brakesman stationed at the end
of each car to warn passengers of the danger of getting off at
the peril of their lives; and the failure to do one of these
things would render the company liable for negligence, espe-
cially on a night as dark as this one.

It was proved that the brakemen do not always call the sta-
tions, in all the cars.

Appellee testified that he did not hear the conductor speak
to him, or notice any person interfering with his getting off.

Care and diligence, unusually strict, should be required of
the carrier in this part of the country, because many of the
passengers are very ignorant, and very many of them do not
understand the English language.

JOSEPH B. UNDERWOOD & N, P. DAVIN,
Appellee’s  Attorneys.
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SUPREME COURT OF ILLINOIS,
FIRST GRAND DIVISION—JUNE TERM, 1867,
The Ohio & Mississippi Railroad’
Company, Plaintift in Error, ‘

T e + Error to St. Clair.
William Schiebe, Defendant in |
Error.

ABSTRACT AND BRIEF;
By H. P. BUXTON, Attorney for Plaintiff in Error.
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ABSTRACT.

#1118 was an action on the case brought by Defendant
' Error against Plaintiff in Error, in'St. Clair Cironit Court,
March Term, 1867.

The DECLARATION dlteges thxtton tie third day of
October, 1866, Plaintiff i Brror Was a Yody corporate,

‘and owner of a Railroad frém East St. TLouts to Cincinnati,
ithrough Lebanon, 8t. Clair County, Illinois, with trains running
‘thereon, for the conveyance'of ipassengers and freight; that on
‘said day Pefendant in Evrer became a passenger on said cars, to
be carried from East:St. liouis to Lebanon, for a certain fareand
reward paid, andl thetetipon it became the duty of Plaintiff in
Errer safely to carty Defendant in Error from East St. Louis to
Tebanon, and that then its train should be reasonably stopped,

vand slackened in its speed, to enable Plaintiff' to alight without

injury ; that Plaintiff in Errer -did not use due care that the
train should be stopped and slackened in its speed at Lebanon
10 that Defendant in Error should be permitted to leave said

_cars, and be safely discharged therefrom, but neglected so to

‘lo, and after the arrival and stappage ‘of 'said train at Lebanon,
and while Defendant in Error, with the consentand permission
«of Plaintiff in Errer, with all due care, was alighting from said
train, caused the same te be suddenly and violently moved
backward, by means whereof Defendant in Error was violently
thrown to the ground, and his right arm broken, &c. [R. pp.
1 and 2.]

The SECOND COUNT alleges that on the third day of Octo-
ber, 1866, Defendant in Error was a passenger on a train -of
cars of Plaintiff in Error, to be safely carried from East St.
Louis to Lebanon, aforesaid, for a certain fare paid, and there-
upon it became the duty of Plaintiff in Error to use due care
that Defendant in Error should be safely carried; yet Plaintit
in Error, not regarding its duty, did not use due care that De
fendant in Error should be safely carried, but neglected so to



4 0. & M. R. R. 0., VS.SCHIEBE,

do, and by reason thereof, afterwards Defendant in Error, with
due care, alighting from said train, was thrown violently to the
ground, and the car wheels run over his right arm, and crushed:
it, &e. [R. pp. 2 and 3.]

The THIRD COUNT alleges that Plaintiff in Error owned a.
train of cars, and that Defendant in Error, October 3d, 1866, be-
came a passenger thereon, to be carried from East St. Louis to
Lebanon, for certain reward, and that Plaintiff in Error care-
lessly managed, said train and same arrived at Lebanon about
dark, and then stopped, and that Plaintiff in Error had caused/
ane of its other trains of cars to obstruct the main track by
stopping it at said Lebanon, and the said first mentioned train,
whereon Defendant in Error was a passenger, was conducted
onto a side track, without the knowledge of Defendant in Er-
ror, where it remained for about ten minutes, and afterwards,
through the carelessness of Plaintiff in Error, was driven vio-
lently and suddenly back, by means “hereof, though Defend-
ant in Error was endeavoring to alight from said train, with
due care, Defendant in Error was thrown to the ground, and
his right arm cut off, &e. [R. pp. 4 and 5.]

SUMMONS AND SERVICE. [R. pp. 6 and T.]
PLEA—GENERAL ISSUE—Not Guilty. [R. p.7.]
JUDGMENT--$3500.00, and costs. [R. pp. 8 and 9.]-
MOTION FOR NEW TRIAL FILED. [R. p. 10.].

ON THE TRIAL, Defendant introduced the following evi-.
dence, viz:

WILLIAM SCHIEBE testified: I am the Plaintiff in this.
case.  On the third day, of October, 1866, T rode from East St
Louis to Lebanon, St. Clair county, Illinois, on the Ohio & Mis-
sissippi Railroad. T am a saddler by trade, and have travelled
on that Railroad a great deal—every two or three weeks for
several'years. It was at the time of the St. Louis Fair that 1
speak of, when I bought a ticket to go and return, for which I
paid one dollar and twenty cents. I went to St. Louis on the
morning of October third, and had a return ticket which I gave
to.the conductor. We started from East St. Louis on the cars
at six o'clock in the evening. At Caseyville the train stopped
and took on and put off passengers. I cannot tell whether the
station was announced or mat. They do not always call out the
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station in all the cars, but in some of them. I was adleep some
‘of the way between Caseyville and O'Fallon. The ‘train stop-
ped at O'Fallon, and the station was called in the car I ‘was in.
Lebanon is the next station after O'Fallon. When the train
arrived at Lebanon there was a train of freight cars on the
track by the platform, and the train I was in came up slowly
into the side‘track, and some owe said the train had stopped.
The train had stopped. We sat there from five to ten minutes,
and during that time the train remained still. It was very
dark outside. Some one then said, “The train is going to Sum-
merfield;” and I gathered up my baggage and went out of the
car onto the platform of the car, and. Jjust then the locomotive
gave a‘push backwards, and I fell down by the wheels and the
locomotive then went backwards, and the wheel went over my
right arm, and the doctor amputated it. ‘The locomdtive came
back with great force. I think a man and his wife got out be-
fore me safely. It was forty or fifty yards from the station
where I was hurt. I cannot tell whether Lebanon was announ-
ced or not. I did not hear it. I did not see anything of the
conductor or any brakeman whén T went to the door of the car,
and no-ene told me not to get out. The persons that got out
before me lived in Madison county, and I did not know them.
There were two ladies in the car with me. They are both here
as witnesses. They did not get out till after I did. I cannot
werk hereafter at my trade because my right arm is gone. I
was confined to my bed three weeks from the injuries received.
T was not well in that time, but the doctor did not attend me
after that. T am forty years ¢ld, and have a wife and four chil-
dren. [R. pp.10, 11'and 12.]

X Ex.—I had not been drinking the day 1 was injured. I
drank one glass of beer in the morning before I 'left Lebanon,
and I did not drink any mere that'day. I met a friend at the
Alton Packet, between five and six o'clock, that evening, but-I
did not drink 'with him. I did not say to the ladies that were
with me on the train from East St. Louis to Lebanon that
day, that I had met a friend that day whom I had not seen for
several years, and that I had been drinking pretty freely with
him. 1 had one of their parasols in my hand at the time I was
hurt. When I started out I gathered up-my.packages in a hu-
ry, and took the parasol with them by'mistake. I had a little

[ 8764 3l
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keg of fish and a heavy package of harness buckles and a lady's:
parasol and some other things, in my hands when I fell. The la-
dies lived in Lebanon: I knew one of them before that time
and the other I did nott As I came out of the car it was very
darls; and the locomotiwe created a jar that threw me off. Idid
not know whether we were on the side-track or not when I
tried to get off. The train was on the side-track when I was.
hurt, but I did not knew where we was at the time. No one-
took hold of me or tried to prevent my getting off, or told me
not to get off [R: pp 12 and 13.]

JOHN CRAMER testified:—I was on the train at the time
plaintiff was injured. I rode in the same ear with him, and
sat within two or three seats of himu The train stopped seven-
ty or eighty rods before it got te the platform at Lebanon. 1
did not hear any one giwe notice as te why they had stopped.
I got up and went tethe door, as didiabout half a dozen others, to-
see why we had stopped. I did not see plaintiff fall. 1cannot say
that the cars came back or made any jar. The train went back
a couple of feet, as it stopped; and then started slowly forward!
again. It jerked'a little, but net more than ordinarily, in stop-
ping and starting a train. 1 was standing on my feet. No one
fell down, as:I' know. The plaintiff is a temperate man, and!
was sober as far as T knowm I did net talk te him that night
After he was hurt Il went back and found him sitting on the-
ground. I went on to Summerfield on the same train. [R.
pp. 13 and 14.]

X Ex.—I was about the middle of the car when the plaintiff’
was hurt. It was very dark. There were several standing be-
tween me and the door when plaintiff fell [R. p. 14]

ANTHONY ROSKE.—I am a Catholic priest. I went on the-
train from Lebanon to Carlyle the night plaintiff was injured.
I cannot say how the accident happened. I did not see the
plaintiff that night. I gotonto the passenger train at the plat-
form. The freight train stood on the main track while the pas-
senger train came up, and went into the side-track. Then the
freight train moved off towards St. Louis, and then the passen-
ger train backed out of the side-track, and came upon the main
track to the platform, and I got on it and went to Carlyle. Tt
was & very dark night. [R p. 14]

Lrreya3e]
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Pr. BURGER.—I attended plaintiff Saw him about a quar-
tor of an hour sfter the accident. His right was crushed, and
I amputated it about an hour after the accident, just above the
elbow. 1saw me other injury upon his person, to speak of. I
attended him regularly for three weeks and dressed his arm
daily. After that, he came to my office to have his arm atten-
ded to. My charge is from two hundred to five hundred dol-
Jars in such cases. Plaintiff was not intoxicated at the time we
amputated his arm. We tested his exhalation, and it was clear
of any spirituous liquor. [R. p. 15.]

JAMES WALLACE.—I hauled plaintiff up to town in a 'bus
that night, after he was hurt. The freight train was stand-
ing on the main track when 1 came down to the station. It
asually comes in on the side-track. 1 go to the depot to every
passenger train, and have done so every since January, 1866.
The freight was a very long train. The side-track is very long.
1 have seen two trains onit. I do not know whether there was
room on the side-track for the freight train or not. [R. p. 15.]

The defendant introduced the following evidence, viz:

MARIA FARRELL testified —I was on the train at the time
plaintiff was injured. I was not acquainted with him before
that night. He was talking pretty loudly to Miss Macken and
myself on the way from East St. Louis to Lebanon, and she told
him to stop, as he was attracting attention. He replied that
she must excuse him as he had met a friend that day at the
Fair Ground whom he had not seen before for several years,
and that he had been drinking pretty freely with him. He
seemed to be quite intoxicated. When we got near Lebanon,
the train stopped two or three minutes, and then started again.
The plaintiff gathered up his parcels and started for the door,
and Miss Macken and I followed him. The train was moving
slowly when he left his seat. When he got to the door of the
car, f:he conductor, who was coming out of the opposite car,
said to plaintiff, “Man, don't get off here,” or something like
that. I did not see him fall. Just as he got to the door, Miss
‘Macken said to him that this is not the station. 1 think the
4rain was moving backwards at the time. Miss Macken was be-
tween me and the door, and I could not see out. 1 was stand-
ing up at the time. There was no jerking of the train at the
time. [R. p. 16.]
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MISS ELLEN MACKEN testified:—I was with plaintiff on

the train at the time he was injured. He was talking very
loudly on the way from St. Louis to Lebanon, and I told him
not to be so boisterous; and he replied that I must excuse him
as he had been drinking pretty freely with a friend whom he
had not seen before for twenty years. I had known him for
two or three years. 1 think he was intoxicated. When the
train got near Lebanon it stopped, and after a minute or two it
started again; just as it started plaintiff got up to go out, and 1
followed him. The train was in motion when he started. The
station had not been called. When we got to the door 1 saw
that we were not at the station, and told him to stop, that we
were not at the station. My, Johnson, the conductor, came out;
of the opposite car just as we got to the door, and when the
plaintiff’ started to get off, Mr. Johnson took hold of him, and
said, “Man, don't get off here—we are not at the station.” He
pulled away from Mr. Johnson and fell. T told him before Mr.
Johnson did that we were not at the station. [R. p. 17.]

J. T. BRUNK testified :—I got a lantern and went back to
the place where plaintiff was hurt, and picked up his hat and
the parasol and a small keg and some other little things. 1 saw
the blood on the rail and ground. It was about one thousand
feet west of the west switch, and nearly two thousand feet from
the platform to where he was injured. There was not room
that night for the freight-train on the side-track, and it had to
remain on the main track and let the passenger train go on the
side-track in order to pass. The plaintiff ‘was hurt on the main
track before the passenger train had pulled up into the side-
track. Tt is a usual occurrence for Passenger trains to take the
side track to let freight trains pass. [R.p. 18]

DAVID GUESS testified -} was engineer on the train on
which plaintiff was injured. As I came up to Lebanon, I was
signalled to stop and go into the side-track to let the freight
train pass that was on the main track, as there was not room
for the freight train on the side-track. 1 eame very near to a
stop, and then pulled up to go into the side-track. I was going at
about three or four miles per hour, and had got to within about
100 yards of the switch when the alarm bell was sounded,
and I stopped the train in going about one hundred feet, and
some parties went back with a light and I went on into the
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side-track. 1 did not know that any one was injured till after-
wards. At the time the alarm bell was sounded I was going
slowly forward to go into the side-track. [R. p. 18]

X Ex—Itis a usual thing for passenger trains to take the
side-track for freight trains to pass. I do it every day, and have
for more than a year, on my run between Odin and St. Louis,
at least once or twice. There are from twelve to fifteen stations
between 8t. Louis and Odin. I run from Odin to 8t. Louis and
back every day. [R. p. 19.]

C. M. JOHNSON testified :—I was conductor on the train on
which plaintiff was injured. As we came up to Lebanon we
were signalled to take the side-track. The cars did not come
to a full stop, I think, before it started along slowly to go into
the side-track. As I came out of the car onto the platform
of the car the plaintiff came out of the opposite car with some
bundles in his hands; I said, “Do not get off here; we are not
at the station ;” but he walked right along, and stepped down
onto the steps of the car, and T reached over and took hold of
his shoulder, and said, “Don’t get off here,” but he was too hea-
vy for me to hold in the position 1 was and he fell. T immedi-
ately pulled the cord of the alarm bell and some of them went
back to see if he was hurt and the train went on into the side-
track. There was no jerking of the train at the time he fell,
but it was moving slowly forward to go into the side-track.—
[R.p. 19.]

X Ex.—I tried to catch him as he fell, but he was too heavy
for me to hold. T don't know whether he heard me or not. He
did not pay any attention to me but crowded by some others
that were on the platform at the time he came out. The train
was going forward at the time of the accident. [R. pp. 19& 20.]

Mr. WHITTAKER testified :—I was a passenger on the train
on which plaintiff was injured. When the crowd started to go
out, I heard some one at the door of the car say that we have
not got to the station yet. This was about the time plaintiff
was hurt. - The train was moving slowly forward at the time,
I don't know who it was that said that we had not got to the
station. I was about in the middle of the car.: I went on the
same train to Summerfield.  [R. p. 20.]

H. P. BUXTON testified :—The Ohio & Mississippi Railroad
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Company, defendant in this suit, has not owned or operate
any Railroad in Illinois since 1862, and did not own, and wa:
not operating the Railroad on which plaintiff was injured at the
time of the accident. [R. p. 20.]

This was all the evidence in the case.

The Court gave the following instructions to the jury on be-
half of the plaintiff, viz:

I. If the jury believe, from the evidence, that the injuries
received by the plaintiff were occasioned through the careless-
ness or negligence of the defendant, without any fault or negli-
gence on his part, then they will find for the plaintiff, and assess
his damages not exceeding the amount claimed in plaintiff’s
declaration. [R. pp. 20 and 21.]

TI. The Railroad Company, if improperly named, should have
pleaded in abatement, and cannot take advantage of being sued
in a wrong name upon the trial.

To the giving of which instructions, and to each of them, the
defendant, at the time, excepted; which exceptions were over-
ruled by the Court, and the instructions read to thejury. [R.p.21.]

The Court gave the following instructions to the jury on
behalf of the defendant, viz:

1. If the jury believe, from the evidence, that the injury sus-
tained by the plaintiff was the result of his own negligence,
then the jury will find the defendant not guilty. [R. p. 21.]

1. If the jury believe, from the evidence, that the negligence
of the plaintiff contributed to the injury, and that the defend-
ant was not guilty of gross negligence, then the jury will find
the defendant not guilty. [R. p. 21.]

IIL. If the jury believe, from the evidence, that the defend
ant did not own or operate the railroad on which the injury
was sustained, at the time of the accident, then they will find
the defendant not guilty. [R. p. 21.]

The Court was then asked by the defendant to give the jury the
following instructions, in connection with detendant’s second in-
struction, viz: [R. p. 21.]

“Gross negligence, in law, is such as would be deemed willful
or intentional””  Which the Court refused to give, to which ru-
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ling of the Court, in refusing to give said instruction to the ju-
rv, defendant, at the time, by its counsel, excepted. [R. p. 22.]

On the jury returning a verdict against the defendant, and
assessing the plaintiff’s damages at thirty-five hundred dollars,
the defendant filed motion for a new trial, and moved the Court
for 2 new trial, which motion was refused by the Court, to which
ruling of the Court in refusing to grant a new trial, and in over-
ruling said motion, the defendant, at the time, by its counsel,
excepted. [R. p. 22.]

ERRORS ASSIGNED.

I. The Court erred in overruling motion for new trial.

II. The Court erred in giving Defendant’s in Error first- and
second instruction. '

[II. The Court erred in refusing Plaintiff’s in Error instruc-
tion, asked in connection with Plaintift’s in Error second
instruction.

1V. The Court erred in rendering the judgment aforesaid, in
the manner and farm aforesaid.

H. P. BUXTON,
Att'y for PUfF in Exvor.
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The judgment in this case should be reversed :

& Becau;‘\-e the second instruction given for Defendant im
Error was improperly given. There was no evidence in the
ease tending to show that the party sued was improperly
named, and therefore, there was nothing in the case on whic}vl
éuch an instruction could be based. The fact that the plaintiff
in Errror did not own or operate the road at the time, is only
shiowing that if so, it could not be guilty, and is, theref’ore: proyv
per evidence, under the general issue. : ’

IL B'eca.use. the instruction rvefused by the Court, asked by
tllxe Plaintiff in Error, that “gross negligence in law is such as
would be deemed willful or intentional,” is the correct princi-
ple, and applicable to the case,

II1. Because the whole facts in the case go to show, beyond
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a doubt, that the injuries complained of, were the result of the
negligence of the Defendant in Error, and that there was no
negligence of any one else that, in any degree, contributed to
the
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The fact that the passenger train was required to take the
side-track to let the freight train pass, is of daily occurrence,
and in no way endangers & careful, prudent and sober man;
besides, the Defendant in Error was repeatedly warned by the
conductor and others that they had not arrived at the station;
and he threw himself from the train against the advice of his
friends and the efforts of the conductor to prevent it. If the
Railroad Company are responsible in this case, there can be
no circumstances under which a man could be injured on a
train of cars for which they would not be liable; for this case
ghows not only that there was no negligence on the part of the
men operating the train, but that they used much more than

" grdinary care for the safety of the Defendant in Error.

H. P. BUXTON,
Att'y for PU'f in Error
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OHIO & MISSISSIPPI BAIL ROAD COMPANY, Appellant,
VS.
WILLIAM SCHIEBE, Appellee.
APPELLEE'S BEBRIEF.

The evidence shows that appellee bought a ticket at the
office of the defendant in Fast St. Louis, for which appellant
was to carry him to the town of Lebanon. ‘The train arri-
ved with appellee, near Lebanon, after dark—the night being
a ‘“very dark” one. Alout one hundred yards from the
switeh, the train stupped, (as appears hy weight of evidence,)
the engineer seeing a freight train on the main track, at
the station, which roved to he too long to go on the switch.
There was no hrakesman in front of the car in which appel-
lee was riding, at that time. A number of passengers, la-
dies and gentlemen, appellse inclnded, thinking they had ar-
rived at Lebanon, advanced at once to the front of the car—
three or four got off—and appellee while in the act of get-
ting off, was met hy the conductor, who was coming from
the other car, and told by him not to get off, they had not
yet reached the station; and while he was in the act of step-
ping off, the conductir took hold of him, but he being a heavy
man, it had but little effect, and he fell as he jumped oft,
with his arm upon the rail, and the wheel of the car passed
over it, in cunsequence of which the arm had to be amputated.
There was some little cvilence that he admitted on the train
that he was somewhat intoxicated, but the weight of evidence,
including that of the doct-r who tested his breath, shows that
he had not been drinking any intoxicating liquors that day.

1. “By the law, the company were bound to the wtmost
diligence and care, and are liable for slight negligence.” Gal.
& Chic. R. R. Co. vs. Yarwood, 15 Ills, 472,

“Common carriers of passengers are responsible for the
slightest negligence resulting in injury to them, or in other
words, are required in the preparation and management of their,
means of conveyance, to exercise the highest degree of dili-
gence and skill, which a reasonable man would use under
such circumstances., Pierce’s Am, R. R. Law 470.

. “It has been considered bonnd to warn passengers of par-
ticular passages unusually dangerons, and requiring of them
superior circumspection.” N. J. R, R. Co. vs. Kennard, 21
Penn. 203. DPierce’s Am. R. R. Law 475.

2. The carrying of passengers being founded on contract,
the carrier is bound to greater care than when running upon
its own road, and coming in collision with persons or stock,
crossing its own track.

In this case we claim—
1st. That the freight train should have been on the
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switch. It it no answer to this objection to say that the train
was made too long for that purpose.

2d. 'That it was the imperative duty of the company,
when stopping so near a station, to have locked the doors
of the cars, or to have had a brakesman stationed at the end
of each car to warn passengers of the danger of getting off at
the peril of their lives; and the failure to do one of these
things would render the company liable for negligence, espe-
cially on a night as dark as this one.

It was proved that the brakemen do not always call the sta-
tions, in all the cars.

Appellee testified that he did not hear the conductor speak
to him, or notice any person interfering with his getting off.

Care and diligence, unusually strict, should be required of
the carrier in this part of the country, because many of the
passengers are very ignorant, and very many of them do not

wnderstand the English language.

JOSEPH B. UNDERWOOD & N. P. DAVIN,
Appellee’s  Atlorneys.
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