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November Term, Supreme Court, 1863.

JAMES W. PRIMMER,
vs. Erzror To MARrION,
PRICE J. PATTON & CO.

DEFENDANT"S BRIEF.

Ist Point.—Kvery presumption is mdulged, in favor of
the Rulings of the Lower Court. 94 ». o 5. L

2d.—The Bill of Discovery is contradictory and absurd
on its face,

SILAS L. BRYAN, Aty. for &e.
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In Supreme Court, 1st Grand Division of the State
of Illinois.

e VDI S

JAMES W. PRIMMER,
VvSs. Biry ror Discovery.

PRICE J. PATTEN & CO.

Shows pendancy of suit in assumpsit in favor of Price J. Patten & Co., against J. W. Primmer,
in Marion Cireuit, March Term, 1861. That defendant files pleas and plaintiff’s reprications.—
That defendant by attornies, moved the court for leave to fill Bill for Discovery and for Injunction.
The court overruled motion, the defendant takes exceptions to rulling of court. That cause is then
tried by court, by consent of parties. That court heard evidence and gave verdict for plaintiffs for
amount of note and costs. -

Shows reference to Clerk to report amount of damages, also report of $515 and judgment for
same and $5,48 costs and order of execution.

Caption of bill of Discovery together with the allegation in bill of pendancy of suit at law, in
Marion Circuit Court at March Term, 1861, between Primmer & Price J. Patten & Co. That suit
is on a certain promissory note, given by J. W. Primmer to Stanford A. Lasater, for $500, date 9th
October 1858, and payable two years after date and being 3d and last installment on lot and house
bought of said Lasater, in Sandoval.

That said note was by Lasater indorsed to P. J. Patten & Co. That declaration contains two
counts, one on said note and a common count. That to declaration and counts, Primmer plead
several pleas. The general issue and a plea of failure of consideration. That the note in first count
and two other notes, were given by Primmer to Lasater, was for purchase Lot No. 9, in Block No.
6, in Primmer’s Addition to Sandoval in county of Marion, Illinois. That by article of agreement
entered into, said Lasater agreed with orator on 9th day of October, 1858, that upon payment of
of first installment of $100 being paid by orator to Lasater ; Lasater should convey said Lot in fee
simple by good warrantee deed.

That orator agreeable to article was to pay first installment on or before 25th December, 1858,
said Lasater to make a warrantee deed at same time to orator. That orator on said day mentioned
he was ready and willing to pay first installment of one hundred dollars ($100) on saidlot. That
said Lasater was unable to and unwilling to make said deed as aforcsaid and did not make said
deed as agreed to nor has not since made the same. That by reason of failure to make deed, ora-
tor and said Lasater afterwards agreed to rescind said contract and did rescind said contract, and

“that Lasater delivered to orator two of said notes and agreed to deliver up immediately the note in
declaration mentioned to orator and therefore consideration has wholly failed. That plaintiffs had
notice of such failure of consideration before said note was indorsed and delivered to them by said
Lasater.

Orator pleads to declaration and said first count that said note in said count with two other notes
for the sum of $600, were given by orator to one S. A. Lasater, on the 9th October, 1858, for
purchase money of Lot 9, Block 6, in Primmer’s addition to the town of Sandoval, Il1I. That on
said day Lasater sold said lot to orator and for $100 payable on or before 25th of December, 1858,
That one note was for $500 payable on or berore 9th October, 1859, and the said note mentioned
in plaintiffs declaration for $500 payable on or before 9th October, 1860, and agreed with orator
to make on payment of first note on 25th December, 1858, a good and sufficient warrantee deed to
him for said lot. Avers that he was ready and willing to pay said note for $100 on said day last
aforesaid, when the same became due and offered to pay said Lasater said note for $100 as per
agreement. Avers that Lasater wholly refused and neglected to make deed as by agreement to said
lot. That by reason of failure to make deed, orator and Lasater mutually rescinded said contract
and Lasater agreed to give up all of notes and did give up two of said notes to orator, and orator
did deliver up to said Lasater said lot. Orator therefor avers consideration wholly failed, and orator
avers Lasater neglected to deliver said note, and that after said note became payable, indorsed said
note to plaintiffs.

And further your orator pleads that after the execution of said note in declaration mentioned and
before the exhibiting of the declaration against orator and long before said note became due, and
long before the indorsement of said note by Lasater to plaintiffs, to-wit: on 29th June, 1860, at
Marion county, Ill., orator sold to and delivered to said Lasater, Lot No. 9, Block 6, in Primmer’s
addition to Sandoval, Ill.,, of great value to-wit :—$1000 in full satisfaction and discharge of said
note.

In declaration mentioned which lot aforesaid, he the said Lasater accepted and received of and
from orator in full satisfaction and discharges by his written release, of all which plaintiffs had no-
tice on 29th day of June 1860, at the county of Marion, Illinois. To which several pleas plaintiffs
took issue by three replications. To 2d plea of orator, that note was ipdoxsed for valuable condi.
tion fot\; its maturity and plaintiffs had no notice of failure of considétatibn and agreement to de-
liver up-shme prior to or at time of indorsement. Secondly to third plea that note was indorsed
and delivered to plaintiff by Lasater before maturity, and thirdly to orator’s 4th plea. That plain-
tiffs did not have notice at the time or prior to indorsement of note by Lasater to plaintiffs. That
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Lasater had accepted or received from orator anything in full of satisfaction and discharge, or that
Lasater had executed a written release therefor to all of which orator has taken issue. Orator
further avers that he was informed and believes that said note was indorsed to plaintiffs after it be-
cgme due and payable and that P. J. Patten & Co., knew of all the facts set up in said pleas by
orator to said count in declaration, atthe time and prior to indorsement of note to Price J. Patton &
Co., by Lasater. That Lasater so informed P. J. Patten & Co., at the time of indorsing same to
them. That the consideration for note had failed and he had agreed to deliver same to orator.—
But orator charges that Lasater was in failing circumstances,

And was indebted to Price J. Patton & Co., in a large sum of money, and Patten & Co., insisted
that Lasater should indorse said note to them to secure indebtedness, and that said parties colluded
together and indorsement was made and note transfered as collateral security. Orator shows that
he has no witness by whom he can prove said facts set up in pleas, except the said Lasater or said
Price J. Patten & Co., and that facts are necessary to orators defence in suit at law. That Lasater
is now and has been absent since commencement of suit, and orator knows not his whereabouts,
that he is an interested witness in said suit and orator cannot proceed to trial in cause without a
discovery from P. J. Patten & Co., of the facts and charges set forth in this Petition.

Orator therefore prays that Price J. Patten & Co., be'made parties defendants hercto, that they be
compelled to answer under oath, the matters and things set forth in bill and true discovery make to
all the allegations and charges herein set forth, fully and explicitly as if directly interrogated. With
prayer for summons to issue to Sheriff of Marion county, Ill., to summon Price J. Patten & Co.,
to appear before the Court at next Term, on 3rd Monday of August, 1861, to which the decree of
Court and for such other and further relief in the premises as your honors may seem just, equita-
ble &e. JAMES W. PRIMMER,

By WiLLarp & Goopxow, Sol’s.

James W, Primmer, sworn according to law, states facts set forth in foregoing bill, are true as
he informed and believes. Sworn to before Clerk, 27th day of March, 1861. Also filing of the
bill by J. O. Chance, Clerk, Apvil 1st, 1861. .

Also, certificate of the Clerk of Circuit Court, in nsual form to correctness of Record under seal
of Court, 29th day of December, A. D. 1862,

WILLARD & GOODNOW,
Atty’s. for Primmer.

HCHRFRAPRPHE S5 M SeSyE N da M B CHDe

And now comes said Plaintiff, by Willard & Goodnow his Attornies, and sets down and assigns
the following causes of error :

1st. The Court erred in refusing the motion of Primmer by his Attornies to file his bill of discov-
ery and in dismissing same ; said bill of discovery setting up a good and substantial defence to said
action at law, which defence had been pleaded to said suit at law as shown by bill.

2d. The Court erred in not allowing said bill of discovery to be filled and granting thereon an
Injunction or order staying the proceedings of the suit at law, until said bill was answered by
Price J. Patten & Co.

3d. And for these and other manifest errors in the record, the cause ought to be reversed and an
Injunction or Supersedeas granted, staying the proceedings at law, as Statute required on
filing bill for discovery. WILLARD & GOODNOW,

Atty’s. for PI’ff. in Error.
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BRIEF.

JAMES W, PRIMMER,

vSs. Birr ror Discovery.
PRICE J. PATTEN & CO.’

Courts of Equity will become assistants to Courts of Law &e. 24 Story’s Equity Jurisprudence
Bec. 1481, 1483 & 1484. Story’s Equity Pleadings, Sec. 811, 312, 313 & 316.

The object of Bill of Discovery is to make an incompetant party, competant to testify. Beecher’s
Breese, 277 & 13th 111. Rep. 321 & 322,
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November Term, Supreme Court, 1863.

JAMES W. PRIMMER,

VS, Error To MAaRION.
PRICE J. PATTON & CO.

DEFENDANT’S BRIEF.

1st Point.—Every presumption is mdu!ged, m favor of
the Rulmgs of the Lower Court, [ ¢c, /loil- /54 [0
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2d.—The Bill of Discovery is contradictory and absurd
onts face.

SILAS L. BRYAN, Atwy. for &ec.
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SUPREME COURT,
First Grand Division.

State of Ilinois, }QS

The People of the State of Illinois,
To the Clerk of the Circuit Court for the County of el lzzzz Greeting:
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in Supreme Court, 1st Grand Division or the State
of Illinois.

. Ry Ty —

JAMES W. PRIMMER,
vs. BiLL ror DiscovEry.
PRICE J. PATTEN & CO.

Shows pendancy of suit in assumpsit in favor of Price J. Patten & Co., against J. W. Primmer,
in Marion Circuit, March Term, 1861. That defendant files pleas and plaintiff’s reprications.—
That defendant by attornies, moved the court for leave to fill Bill for Discovery and for Injunction.
The court overruled motion, the defendant takes exceptions to rulling of court. That cause is then
tried by court, by consent of parties. That court heard evidence and gave verdict for plaintiffs for
amount of note and costs.

Shows reference to Clerk to report amount of damages, also report of $515 and judgment for
same and $5,48 costs and order of execution.

Caption of bill of Discovery together with the allegation in bill of pendancy of suit at law, in
Marion Circuit Court at March Term, 1861, between Primmer & Price J. Patten & Co. That suit
is on a certain promissory note, given by J. W. Primmer to Stanford A. Lasater, for $500, date 9th
October 1858, and payable two years after date and being 3d and last installment on lot and house
bought of said Lasater, in Sandeval.

That said note was by Lasater indorsed to P. J. Patten & Co. That declaration contains two
counts, one on said note and a common count. That to declaration and counts, Primmer plead
several pleas. The general issue and a plea of failure of consideration. That the note in first count
and two other notes, were given by Primmer to Lasater, was for purchase Lot No. 9, in Block No.
6, in Primmer’s Addition to Sandoval in county of Marion, Illinois. That by article of agreement
entered into, said Lasater agreed with orator on 9th day of October, 1858, that upon payment of
of first installment of $100 being paid by orator to Lasater ; Lasater should convey said Lot in fee
simple by good warrantee deed.

That orator agreeable to article was to pay first installment on or before 25th December, 1858,
said Lasater to make a warrantee deed at same time to orator. That orator on said day mentioned
he was ready and willing to pay first installment of one hundred dollars ($100) on said lot. That
said Lasater was unable to and unwilling to make said deed as aforcsaid and did not make said
deed as agreed to nor has not since made the same. That by reason of failure to make deed, ora-
tor and said Lasater afterwards agreed to rescind said contract and did rescind said contract, and
that Lasater delivered to orator two of said notes and agreed to'deliver up immediately the note in
declaration mentioned to orator and therefore consideration has wholly failed. That plaintiffs had
notice of such failure of consideration before said note was indorsed and delivered to them by said
Lasater.

Orator pleads to declaration and said first count that said note in said count with two other notes
for the sum of $600, were given by orator to one S. A. Lasater, on the 9th October, 1858, for
purchase money of Lot 9, Block 6, in Primmer’s addition to the town of Sandoval, Ill. That on
said day Lasater sold said lot to orator and for $100 payable on or before 25th of December, 185S.
That one note was for $500 payable on or berore 9th October, 1859, and the said note mentioned
in plaintiffs declaration for $500 payable on or before 9th October, 1860, and agreed with orator
to make on payment of first note on 25th December, 1858, a good and sufficient warrantee deed to
him for said lot. Avers that he was ready and willing to pay said note for $100 on said day last
aforesaid, when the same became due and offered to-pay said Lasater said note for $100 as per
agreement. Avers that Lasater wholly refused and neglected to make deed as by agreement to said
lot. That by reason of failure to make deed, orator and Lasater mutually rescinded said contract
and Lasater agreed to give up all of notes and did give up two of said notes to orator, and orator
did deliver up to said Lasater saidlot. Orator therefor avers consideration wholly failed, and orator
avers Lasater neglected to deliver said note, and that after said note became payable, indorsed said
note to plaintiffs. :

And further your orator pleads that after the execution of said note in declaration mentioned and
before the exhibiting of the declaration against orator and long before said note became due, and
long before the indorsement of said note by Lasater to plaintiffs, to-wit: on 29th June, 1860, at
Marion county, I11., orator sold to and delivered to said Lasater, Lot No. 9, Block 6, in Primmer’s
addition to Sandoval, III., of great value to-wit :—$1000 in full satisfaction and discharge of said
note.

In declaration mentioned which lot aforesaid, he the said Lasater accepted and received of and
from orator in full satisfaction and discharges by his written release, of all which plaintiffs had no-
tice on 29th day of June 1860, at the county of Marion, Illinois. To which several pleas plaintiffs
took issue by three replications. To 2d plea of orator, that note was indorsed for valuable condi.
tion before its maturity and plaintiffs had no notice of failure of consideration and agreement to de-
livez'fnpssame prior to or at time of indorsement. Secondly to third plea{'fb‘gt note was indorsed
and \lelivered to plaintiff by Lasater before maturity, and thirdly to oratoi’s4th plea. That plain-
tiffs did not have notice at the time or prior to indorsement of note by Lasater to plaintiffs. That
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Lasater bad accepted or received from orator anything in full of satisfaction and discharge, or that
Lasater had executed a written release therefor to all of which orator has taken issue. Orator
further avers that he was informed and believes that said note was indorsed to plaintiffs after it be-
came due and payable and that P. J. Patten & Co., knew of all the facts set up in said pleas by
orator to said count in declaration, at the time and prior to indorsement of note to Price J. Patton &
Co., by Lasater. That Lasater so informed P. J. Patten & Co., at the time of indorsing same to
them. That the consideration for note had failed and he had agreed to deliver same to orator.—
But orator charges that Lasater was in failing circumstances,

And was indebted to Price J. Patton & Co., in a large sum of money, and Patten & Co., insisted
that Lasater should indorse said note to them to secure indebtedness, and that said parties colluded
together and indorsement was made and note transfered as collateral security. Orator shows that
he has no witness by whom he can prove said facts set up in pleas, except the said Lasater or said
Price J. Patten & Co., and that facts are necessary to orators defence in suit at law. That Lasater
is now and has been absent since commencement of suit, and orator knows not his whereabouts,
that he is an interested witness in said suit and orator cannot proceed to trial in cause without a
discovery from P. J. Patten & Co., of the facts and charges set forth in this Petition.

Orator therefore prays that Price J. Patten & Co., be made parties defendants hereto, that they be
compelled to answer under oath, the matters and things set forth in bill and true discovery make to
all the allegations and charges herein set forth, fully and explicitly as if directly interrogated. With
prayer for summons to issue to Sheriff of Marion county, Ill,, to summon Price J. Patten & Co.,
to appear before the Court at next Term, on 8rd Monday of August, 1861, to which the decree of
Court and for such other and further relief in the premises as your honors may seem just, equita-
ble &e. JAMES W. PRIMMER,

By WiLLarp & Goobxow, Sol’s.

James W. Primmer, sworn according to law, states facts set forth in foregoing bill, are true as
he informed and believes. Sworn to before Clerk, 27th day of March, 1861. Also filing of the
bill by J. O. Chance, Clerk, April 1st, 1861.

Also, certificate of the Clerk of Circuit Court, in usual form to correctness of Record under seal
of Court, 29th day of December, A. D. 1862,

‘ WILLARD & GOODNOW,
Atty’s. for Primmer.

FCERNRADER SS B S5 S5 W S TR B De

And now comes said Plaintiff, by Willard & Goodnow his Attornies, and sets Gown and assigns
the following causes of error :

Ist. The Court erred in refusing the motion of Primmer by his Attornies to file his bill of discov-
ery and in dismissing same; said bill of discovery setting up a good and substantial defence to sajd
action at law, which defence had been pleaded to said suit at law as shown b; bill, |

2d. The Court erred in not allowing said bill of discovery to be filled and gfafting thereon an
Injunction or order staying the proceedings of the suit at law, until said bill was answered by
Price J. Patten & Co.

3d. And for these and other manifest errors in the record, the cause ought to be reversed and an
Injonction or Supersedeas granted, staying the proceedings at law, as Statute required on
filing bill for discovery. WILLARD & GOODNOW,

Atty’s. for PIt’ff. in Error,
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JAMES W. PRIMMER,

BiLL ror Discoveny.

\C
PRICE J. PATTEN & CO.

Courts of Equity will become assistants to Courts of Law d&e. 2d Story’s Equity Jurisprudence
Sec. 1481, 1483 & 1484. Story’s Equity Pleadings, Sec. 311, 312, 813 & 316.
The object of Bill of Discovery is to make an incom

petant party, competant to testify. Beecher’s
Breese, 277 & 13th 111. Rep. 321 & 322,
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