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Supreme Court of the State of 1llinois,

FIRST GRAND DIVISION.

Appeal  from Randolph.

This was a scire facias on a recognizance in the Randolph Circuit Court. It recites that James Campbell
was indicted for a rape on the 6th of April. 1858, in said County, and recognizance ordered in $800 4
and on the 30th of April, 1858, ¢there was executed before the Sheriff of said county a bond or recog-
nizance”” by said Campbell, and said appellees and others, in the penal sum of $800, which was filed on
the day last aforesaid, with the Clerk of said Circuit Court. And on the 6th of September, 1859, an
order of forfeiture was entered of record in said Court, and scire facias ordered against said Campbell
and the appellees, returnable, &.. ;
To this scire facias the appellees plead. 1st—Nul tiel record of the recogmzance and forfeiture. 2nd--
That the said Sheriff, at the said time, when he took said recognizance, had no writ, power or authority
to take said recognizance, &c. Srd—That, at and before the time said recognizance was taken, &e.,
the said Campbell was committed to the common jail of said county, and in the custody of the jailer
thereof, and the said sheriff then and there had no writ, power or legal authority to take or approve said
recognizance, &e. ~4th—That the said recognizance was not taken and approved and cntered into before
the suid sheriff in manner and form, &e.
All the pleas were traversed except the third, which was demurred to by The People, and the demurrer
sustained by the court. The bill of exceptions recites that a recognizance was introduced in evidence,
purporting to have been ¢‘taken and acknowledged by the Sherff” on 80th of April, 1858.  Also, a for-
feiture of record as stated in said scire facias.
Also, an order of record dated April 6th, 1858, that recognizance and bail in $800 be taken of said Jas.
Campbell. It was admitted that the sheriff took said recognizance in vacation under said order of court,
without any writ or capias in his hands at the time. The court found for The People. Defendant below
moved for a new trial, because the finding was not warranted by the law or the evidence, which motion
was overruled, and appellees excepted at the time, and bring this cause by appeal here, and assign for error.
1st—The court below erred in not finding for them on the evidence, and in not granting them a new
trial. - 2nd—The court below erred by sustaining a demurrer to appellant’s third plea.

Brief:
1st—The sheriff had no power, or writ, or authority to take the recognizance.~—[ Pancil vs. The People,
16 4. R.,121. 171, 172, Solomon vs. Do., 15 Iil. R., 292.

2nd—It was not proved that that the said recogunizance was approved by the sheriff, which is indispensa-
ble.—[14 Z.. R., 312.

3rd—Nor was it proved that said recognizance was filed in the court below, which is equally necessary—
[14 71, R., 312--20 1d., 383.

UNDERWOODS,

Attorneys for Appellants.
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Appeal from Randolph.

9nd—It was not proved that that the said recognizance was approved by the sheriff, which is indispensa-

ble.—[14 Il R., 312.

8rd—Nor was it proved that said recognizance was filed in the court below, which is equally necessary—
[14 1, R., 312—20 Id., 383.

UNDERWOODS,
Attorneys for Appellants.
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