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SUPREME COURT,
First Grand Division.

State of Ilinois, }SS

The People of the State of Illmms,
To the Clerk of the Circuit Court for the County of + L vilvr __Greeting :
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SUPREME COURT.

First Graund Division.

Lot et A

Plaintyff in Error,

R I BN

Defendant in Error.

WRIT OF ERROR.
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In the Supreme Court, State of Illinois,

FIRST GRAND DIVISION. AT MT. VERNON.
NOVEMBER TERM, A. D. 1863,

. EDWRAD MERKLE,
8. \ Brror to Marion.
PETER WEHEHEIME. J ;

If the the vendee did, in good faith, perform the obligations which.
devolved on him, he is entitled to a specific performance.—Hillard,
on Vendees, Vol. 1st, 443, Sec. 39.

Parole evidence of a variation of the original contract, where part
of original contract stands and the new contract is as to the same
subject matter or a part of same, and the first price, or consideration
is the consideration of the 2d contract, is not admisable, especially
when the variations or new contract giveall the advantages in faver
of the Def’t below, as in this case; where by terms of new contract
relyed on is that Def’t in this Court pays all cash down and get but
19 feet of ground and not 24} and yet pays same price agreed upon
for 20 and contract in writing not surrendered, which Def’t says
was abandoned.—1st Hilliard on Vendors, 176, Sec. 20.

The parole agreement of Def’t to accept 19 feet and puy eriginal
price, $1200-—the ground being part of original ground contracted
for and paying down whole purchase money, is not a new contract
but altering or changing original as to quantity ot land and time of
payment, and therefore is not admissable in evidence ,being by pa-
role could not alter the contract in writing as to written terms.—=2d
Hilliard on vendors 90.

Hardship will not prevent specific performance of contract where
transaction is fair and Def’t below is well acquainted with subject
matter of contract as comp’t below.—1st Hiiliard vendur 336.

This Court may correct deeree ef circnit court by eutering such
decree as the evidence required cireunit court Lo enter.

W. STOKER, At'y. for Def't,
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IN THE SUPREME COURT,
OF THE StATE oF ILiINOIS. > November Term, 1863.
First Grand Division, at Mt. Vernon. S

EDWARD MERKLE, Plaintiff in Error,
versus - Exror To Marron.
PETER WEHRHEIM, Defendant in Ertor. s

ABSTRACT OF PLAINTIFEF’'S CASE.

N The Delt in Error filed his bill on the Chanecery side of the Marion Circuit Court
at the Mareh Term of said Court, 1861, against the PIuF in Error, for the specific per-
fermance of a eomtract for north half lot No. 2, Block 28, Centralia, llinois.

He states in his sdidd Lill that pltf sold him said ot on (he 28¢h day of January,
1861, for twelve hundved dollars—$500 in cash down and 8700 in equal instalments
of one, two and three wears, to'be secured by netes drawing 10 per cent. andeganort-

~gagegisthespramises ; which contract was in writing and dated the 28th Jan. 1861

alovesaid. He further states that he paid $50, down in cash, whén the contract was

o exccuted, and that he wasto pay the balance of $500,—viz. when pliff made?

him a deed ; that pltff did not have a legal title to saud half lot when the contract was

made —it being in one John Zick, and that as coon as Zick conveyed to pluf, pltff was

to convey to deft.
2 He further states that Ziek did convey to phf on tiie 13th February, 1861, the
whole of said lot, and that he then tendered pIUE the sum of $450 in cash and offered
his notes and a mortgage for the balance according o written contract, which is
marked as exhibit [ A ] and referred to in bili as such—but the pltt refused to :u;cle‘pt
or make a deed ; and he again, on the 15.h day of Jf'cbru;n'y, tendered the pltff $45)
in cash, and notes and mortgage for the balance, pursuant to said writken @ontiract—
but phif refused to receive the money or make the deed, pursuant to contract.

Deft further states that the said lot was 49 foet wide by one hundred avd sixty

4 deep, and was worth $60 a foot. He also exhibits a receipt for the fifty dollars paid
5 down ; and asks that the Court order the said contract to be specifically performed.

The Plaintiff in Ervor filed his answer in the Court below at the same time, and

admits the making of the contract for north half of lot as stated by defi in his bill, and

% the payment of $5),00 and that the Jot was of the size stated in bill, and was worth

$60,00 per foot, and the first tender of the $45) in paper, before he had the title.

He also admits that he was to convey to deft when he got the deed from Zick.—

He also admits that deft offered to give his noles and a mortgage b=the-spme-tiare and

that he refused to make a deed at that time, and to accept tke money. He further ad-

mits a second tender of the money under said written contract, and a demand of 2
2 deed for north half of said lot, and 2 tender at the same time of $1150, purchase mo-
ney which he refused to accept and make a deed, for the reason that the said written
contract, by agreement of himself and deft, was changed, and a contract made be-
tween them for 19 feet of the north part of said Iot, instead of one half, for which 19
feet deft was to pay him the same as for the half of lot, for which he was wi]ling to
make deft a deed as soon as he got a deed from Zick, on payment of the balance of
said $1200, viz : $1159, in specie, which he insisted ¢n and did not waive,

But deft would not accept deed for 19 feet, although the deed was made out, ex-
ecuted and acknowledged by him and his wife, and although defendant not only went
with plUF and in persen gave instructions to have the deed executed, and actually fur-
nished Condit with a description of the ground from which to draw the deed under
the second contract. And the deed was actually drawn by Condit and acknowledyed
and executed by himself and his wile by the assent of defendant. He afierwards
when it was tendered to him refused to accept the deed and pay the money in specie,
He further says that the reason for altering (he first contract was, that plaintiffs house
overhung the north half of the lot, which was not known at the time the first contract
was made. and that when it was discovered, the pltf and deft both agreed to do away
with the old contract and made a new contract for 19 feet of the north part of the lot,
instead of 20 feet or the north half; and plaintiff further answering says, that he was
always willing and still is ready at any time to comply with the second contract, and
to receive his money, and that the consideration for the second contract was twelve
hundred dollars, fifty of which was paid on the first contract, and the balanee, $1150,
was according to the second contract, to be paid when the deed was made ; and pleff
denies that he ever waived his right to demand specie under either contract,

15 The defendant filed a gencral and special replication in which he sets up the stat-

nte of frauds as (o the second contract.
‘ O'MELVENY & NELSON,

For DefendantrError, 24
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Bewnositions of Complainant in Court Below.

e E—

Frkpivano Konw proves a tender of $450 on written contract for lot in dispute
and that pliff refused to receive it, or make a deed. Don’t know what kind of money
was tendered. A portion of it was gold and silver, but there was no objection made
on account of the money. Plff would not make a deed nor receive the money. He
said he was disappointed in getting money and could not pay for the lot himself. This
was on the 6th or 7th of February 1861.

HEexgy Srock proves the same as Kohl, tut on eross-examinaiion, he admits that
Merkel refused to take the money tendered by Wehrheim, because it was not hard
money. He was present at the time Kohl speaks of and was present about two weeks
afterwards, when defendant a second time tendered plf the purchase woney, which
was $1200. PUIff agreed to deliver the deed for 19 feel, and defendant would not re-
ceive the same. Pl objected to receiving paper mouney when the second tender was
inade. Nol,hing was said the first time, that he recollects, about the money being pa-
per.  The money tendered the last time was gold and silver and some paper.

Jacop Erpes states that he was present on the 15th of February at plit’s house
when defendant tendered to pltff $45) on contract in writing, referred (o as exhibit
jA] The money offered was gold and silver ; notes and mortgage were alzo offered.
Merkel refused to make the deed. Don’t know why. IHe agreed to it once. He
counted the money and offered Wehrheim a deed for 19 feet, but Wehrheim claimed
20.  Merkel first agreed to take money, notes and .mortgage, and then refused, and
suid he would see a lawyer.

On Cross Eramination says part of the money was gold and some paper. 'There
was enough offered to make $1200. Merkle did not object Lo receiving paper.

Jonn Zicx was present when contract maiked as exhibit [A] was made. $50
and $450 was to be paid in 30 days and the d=ed was then to be made. The deed
was to be made by Merkel to Wehrheim as sooun as I made the deed to Merkel for the
whole lot. I made the deed to Merkle on the 16t of February, 1861. e paid me
twenty-fonr hundied dollars, ~ Sixteen or seventeen hundred dollars of which was gold
and silver ; the balance was paper. The legal title to the lot when the contract was
made was in me. The coinice of Merkle’s house overhung the north Lalf of lot.

Merkle, Wehrheim and Condit came to my house to make a deed for the 19 feet,
I refused to deed to Wehrheim but made the deed to Merkle for the whole lot. Wehr-
heim and me did have some conversation about the 19 feet of ground, but I cannot
recollect what it was, It seems to me something was said by Wehrheim about 19
teet of ground. Nothing was said about gold and silver that I recollect at that time,
Wehrheim did not object to the deed of 19 feet of ground being made by me.

Depositions on behalf of Defendant in Court below.,

E. S. Conpir—Merkle, Wehrheim and Zick came to my office on the 14th day of
February, 1861, to get a deed made by John Zick to Wehrheim for 19 feet of north
jpart of ot No. 2, block 28, Centralia, Illinois. Zick refused to make the deed to
Wehrheim, but did make it to Wereheim for the whole lot ; and Merkle did make a
deed to Wehrheim for 19 feet of north part of lot. I drew both the deeds. Wehr-
heim furnished me the description of the 19 feet of ground, and Merkle and him both
yequested me to draw the deed, and Merkle paid forit. It was ali perfectly under-
stood between them as I thought, and the eonsideration was twelve hundred dollars to
Merkle, and 19 feet of north part of said lot to Wehrheim, as I understood, in fact.

Wehrheim told me he had made another contract with Merkle for north half of the lot,

but it was found Merkle’s house overhung the lot and that they tuen agreed that the
deed should be made for 19 fe=t.

Cross Eaamined.—1 don’t understand all that Merkle and Wehrheim said in my
presence. They talked German. Don’t understand all Wehrheim says, but under-
stood enough to know what the contract was. He speaks broken English. Saw no
tender of any deed by Merkel. Can’t say whether there was any tender of any deed

or not.
Jonn Zicx, former witness, says, that he recollects what took place at Condits. It

is correet and as Condit says. 1 recollect Wehrheim said something to Merkle about
taking paper money, and Merkel asked me if I would take paper, and I told him T h:d
as much paper as I wanted. Dow’t recollect what was said about 19 feet of ground by
Merkel and Wehrheim at my house, but I think such a contract was made, and as
refused (0 make the deed to Wehrheim, Merke] was to make the deed (o the 19 feet of
gronnd,



27 Anton ZurisseLLeR.—I1 went on the 16ih of February, 1861, with Merkel and
Betz to Wehrheim’s house.  Merkel offered him a deed executed by himself and wife
to 19 feet of ground and demanded the balance of the purchase money, eleven hundred
and fifty dollars, in specie, and told Wehrheim if he did not want the property be would
pay him back the fifty dollars, and offered him the fifcy dollars in gold ; but Wehrheim
would neither take the deed nor pay the money, but said he would see a lawyer.

Merkle gave him till six o’clock in the evening to decide. This wasin the morning
and Merkel staid at home till six o’clock, but Wehrheim did not come.  Merkel told
him at the same time that if he did not take the property in that time be should wot
have it at all. Wehrheim told him to go to Stoker, and Merkel told him he would
have nothing to do with Stoker.

) 24 General warranty deed from Merkel to Wehrheim.

O'MELVENY & NELSON, for Plaintiff in Error.

The Court at the August Term, 1862, upon a final hearing of said gause rendered
the following decree.:

290 Ordered that complainant pay defendant four hundred and fifty dollars in 80
days, two hundred and thirty three dollars and thirty three cents, amouunt of note now
due, and twenty six dollars and ninety three cents interest theron to ‘date..in all, seven
hundred twenty dollars and twenty siz cents ; to deliver his notes fer balance bearing
interest at 10 per cent. from dafe of written contract until paid, payable in € and 3
years, with a mortgage on the premises ; and on the complainant doing so, defendant

to make complginant a neneml warranty deed 1o uolth halfof lot No, 2, Block 287
Ecy v e A D e heigy & Fem {7-4

Lentl:m't Illmms, az(: pay QE;rL ’ : =

The Plaintiff in Exrox brings the case into this Court and seeks (o reverse
the judgment for the errors assigned upon .the vecord.

O’MELVENY & NELSON, Plajntiffs in Error,

PBRICY OF PLAINTIFY IN EREOR.

The plaintiff in error contends thas the decree of the Cour. below is erroneous for
tbe following reasons, which are the same in substance as the errors assigned on the
record.

1. The decres is erroneous and the bill ought to have been dismised ; fir:t, be-
cause the Complainant below did not establish by proof the case alleged in the bill.

2. Because the defendant in error failed to prove any legal tender of the pur-
“chase money in coin if the first contract was unot rescinded. huhl, one withess, says
he saw four hundred and fifty dollars tendered on 7th or 8th of February on wrilten
contract, and no objection made to money. Stock was present.

N. B. This was before either the pmxchnse woner tendered was due and no notes or
mortgage was then offered. (See page 16 of Reeord.)

3. The deed was Lo be made jn 30 days and fifty dellars was to be paid down ;
Lalance of five hundred dollars to be paid at the time deed was made. The deed
made 16th February 1861. Here it appears the time of payment in written contract
was changed, as testified to by Jobu Zick [see pages 17 and 18 of Record. Then
after that was there any legal tender of the purchase money, or waiver of a specifie
payment ? It is contended there was not. Defendant’s own witnesses, Stock [page
20 of record,] and Zick, pitffs vendor, both say that plaintiff objected to taking paper
money.

4. The original contract set out in bill was rescinded by parol loug before the
deed was due, or the purchase money was to be paid, and it was agreed between
plaintiff and defendant that the first contract should be rescinded, and another con-
tract was made for 19 feet of ground, instead of 20 feet, on the north half of the lot ;
and defendant gave instructions for the making of the deed himself for 19 feet, and
the contract was fulfilled by the plf in error, and the defendant himself clearly in da-
{ault-—see Condit’s evidence, pages 23 and 24; and Zick’s evidence, page 28 of réu-
prd—aud the bill ought therefore to have been dismissed. Also, see Zuviseller's s¢i-

Heuee, page 27.

fPwes.ag]



5. The statute of frauds eould not apply in this case, even if properly pleaded,
because the defendant belaw, did not seek affirmative relief on a parol contract. He
only insisted that deft in,errqr had no right to a specific performance, there being no
such contract in existence as, the one set out in the bill; and even if there was,
there was no lezal tender under it — that he complied with the parol eontract on
his part and made the deed according to that contract for 19 feet of ground, and ten-
dered the deed and demanded the purchase money on the yery day he acquired title
himself, and that the default, if any, was on the part of deft
page 26 of vecord.

see Zick’s evidence,

6. The consideration for the second contract was twelve hundred dollars from
Wehrheim and 19 feet from Merkle, the pliff in error—see Condit’s evidence, page 25
of record—fifty dollars paid on reseinded eontract’ and eleven hundred fifey, balance.

Authoritics Belied upon by Plaintifff in Error.
B v o] Lo,

1. A written contract not under seal can be rescinded, or its lme may be
changed by parol before breach ; and this may be done eyen when the statute of
frauds expressly requires it to be in writing. st Phillips evidence, 5455 Cuff versus
Penu Ist M and S page 21, 2nod Sand. pl and Ev. page 577.

2.. Courts will not decree specific performance of every contract, and will
only do so when the contract set out in bill is clearly proven, and is tair and reasona-
ble in all i.s parts. Lear vs Chouteau, 23 s page 39. A Court would not decree
specific performance of ihe written contrret for 20 feet of ground when that eontract
was beyond all doubt rescinded, and another contract made for 18 feet, but would
leave the deft in error to liis remedy at law. ¢ Adams Eq J, top page@ 23 1lis 39. |2 9¢

3. A parol contract is valid if performed, or whilst being performed, g
though required to be in writing by stalute of frauds. 4th Gill, 38. 1Ist Free-

5

man’s Digest 512 and 98:

O’MELVENY & NELSON,

For Plajnaff in Krror,

Syep v /}Wﬁ»@o,/% g¢ 2 Bay
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In the Supreme Court, State of Illinois,

FIRST GRAND DIVISION, AT MT. VERNON.
NOVEMBER TERM, A D. 1863,

EFDWRAD MERKLE,
vs. > Heror to Marion.
PETER WEHEHEIME.
1If the the vendee did, in good faith, perform the obligations which
devolved on him, he is entitled to a specific performance.—Hillard,
on Vendors, Vol. 1st, 443, Sec. 39. »
Parole evidence of a variation of the original contract, where part

of original contract stands and the new contract is as to the same
subject matter or a part of same, and the first price, or consideration
is the consideration of the 2d contract, is not admisable, especially
when the variations or new contract give all the advantages in favor
of the Def’t below, as in this case; where by terms of new contract
relyed on is that Def’tin this Court pays all cash down and get but
19 feet of ground and not 20, and yet pays same price agreed upon
for 20 and contract in writing not surrendered, which Def’t says
was ahandened.—1st Hilliard on Vendors, 176, Sec. 20.

The parole agreement of Def’t to accept 19 feet and pay original
price, $1200—the ground being part of original ground contracted
for and paying down whole purchase money, is not a new contract
but altering or changing original as to quantity of land and time of
payment, and therefore is not admissable in evidence ,being by pa-
role could not alter the contract in writing as to written terms.——24
Hilliard on vendors 96.

Iardship will not prevent specific performance of contract where
transaction is fair and Def’t below is well acquainted with subjeet
matter of contract as comp’t below.—1st Hiiliard vendur 336.

This -Court may correct decree ef circuit court by entering such
decree as the evidence required cirenit court to enter.

W. STOKER, Att’y. for Def't.
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IN THE SUPREME COURT, e
Or tur State or ILuiNots. > November Term, 1863,
First Grand Division, at Mt. Vernon. s
EDWARD MERKLE, Plaintiff in Error,
versus - Error o Mariox.

PETER WEHRHEIM, Defendant in Eror. s

ABSTRACYT OF PLAINTIFIS CASE,

The Deft in Error filed his bill on the Chancery cide of the Marion Cireuit Court,
at the March Term of said Court, 1861, against the PIuF in Error, for the specific per-
fermance of a contract for north half lot No. 2, Block 28, Centralia, Illinois.

He states in his said bill that pitff sold him said lot on the 28¢h day of January,
1861, for twelve hundred dollars—$590 in cash down and $700 in equal instalments
of one, two and three years, to be secured by notes drawing 10 per cent. snd=r=mmort-
gage-onIhg premses ; which contract was in writing and dated the 28th Jan. 1861
aforesaid. He further states that he imill £50, down in cash, when the contract was
executed, and that he was to pay the balance of $5)0, —smdid=w Len pltff made.
Lim a deed ; that pltff did not have a legal title to sard half lot when the contract was
made —it being in.one John Zick, and that as soon as Zick conveyed to plff, pltff was
to convey to deft.

He fuarther states that Zick did convey to pliff on the 13ih February, 1861, the
whole of said lot, and that he then tendered pltff the sum of $450 in cash and offered
his notes and a mortgage for the balance according to written contract, which is
marked as exhibit [ A ] and referred o in bill a3 such—but the plf refused to accept
or make a deed ; and he again,.on the 15.h day of l«'ubru:n-v\', tendered the pltff $45)
in cash, and notes and mortgage for the balance, pursuant to said written contract—
but plttf refused to receive the money or make the deed, pursuant to contract.

" Delt further states that the said lot was 49 feet wide by one hundred and sixty
deep, and was worth $60 a foot.  He also exhibits'a receipt for the fifty dollars paid
down.; and asks that the Court order the said contract to be specifically performed.

The Plaintiff in Error filed his answer in the Court below smhowsmmessimre, and
admits the making of the contract for north half of lot as stated by deft in his bill, and
the payment of $59,00 and that the lot was of the size stated in bill, and was worth
$60,00 per foot, and the first tender of the $45) in paper, before he had the title.

He also admits that he was to convey to deft when he got the deed from Zick.—
{2 also admits that deft offered to give his notes and a morigage wt-the-sane-thme and
that he refused to make a deed at that time, and to accept tke money. He further ad-
mits a serond tender of she—money under said written contract, and a demand of a
deed for north half of said lot, and a tender at the same time of $1 150, panelassimre
mag= which he refused to accept and make a deed, for the reason that the said written
contract, by agreement of himself and deft, was changed, and a contract made be-
tween them for 19 feet of the north part of said lot, instead of one half, for which 19
feet deft was to pay him the same as for the half of lot, for which he was willing to
amake deft a deed as soon as he got a deed from Zick, on payment of the balance of
said $1200, viz : $1150, in specie, which he insisted on and did not waive.

But deft would not accept deed for 19 feet, although the deed was made out, ex-
«ecuted and acknowledged by him and his wife, and although defendant not only went
with pltff and in persen gave instructions to have the deed executed, and actually fur-
nished Condit with a description of the ground from which to draw the deed under

the second contract. And the deed was actually drawn by Condit and acknowledged

and executed by himself and his wife by the assent of defendant. He afierwards
when it was tendered to him refused to accept the deed and pny the money in specie.
e further says that the reason for altering the first contract was, that plaintiffs house
overhung the north half of the lot, which was not known at the time the first contract
was made. and that when it was discovered, the pluff and deft both agreed to do away
with the old contract and made a new contract for 19 feet of the north part of the lot,
instead of 20 feet or the north half; and plaintiff fucther answering says, that he was
always willing and still is ready at any time to comply with the second contract, and
to receive his money, and that the consideration for the second contract was twelve
hundred dollars, fifty of which was paid on the first contract, and the balanee, $1150,
was according to the second contract, to be paid when the deed was made ; and pleff
denies that he ever waived his right to demand specie under either contract,

The defendant filed a general and special replication in which he sets up the stat-

ute of frauds as to the second contract.
2 O’MELVENY & NELSON.

. For P‘ﬂdll%ﬁ Error.
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Depositions of Complainant in Court Below.

S i o

Ferpinanp Kour proves a tender of $450 on written contract for lot in dispute
and that plff refused to receive it, or make a deed. Don’t know what kind of money
was tendered. A portion of it was gold and silver, but there was no objection amade
on account of the money. PIf would not make a deed nor receive the money, He
said he was disappointed in getling money and could not pey for the lot himself. This
was on the 6th or 7th of February 1861.

Hexry Srock proves the same as Kohl, but on cross-examination, he admits that
Merkel refused to take the money tendered by Wehrheim, because it was not hard
money. He was present at the time Kohl speaks of and was present about two weeks
alterwards, when defendant a second time tendered pliff the purchase woney, which
was $1200. PIff agreed to deliver the deed for 19 feet, and defendant would nov re-
ceive the same. Pltff objected to receiving paper money when the second tender was
made. Nothing was said the first time, that he recollects, about the money being pu-
per. The money tendered the last time was gold and silver and some paper.

Jacos Erpes states that he was present on the 15th of February at pitfi ’s house
when defendant tendered to plff $450 on countract in writing, referred to as exhibit
[A]. The money offered was gold and silver ; notes and mortgage were also offered.
Merkel refused to make the deed. Don’t know why. He agreed to it once. He
counted the money and offered Wehrheim a deed for 19 feet, but Wehrheim claimed
2). Merkel first agreed to take money, notes and mortgage, and then refused, and
said he would see a lawyer.

On Cross Eramination says part of the money was gold and some paper. There
was enough offered (0 make $1200. Merkle did not object to receiving paper.

Jonx Zick was present when contract marked as exhibit [ A] was made. %50
and $450 was to be paid in 30 days and the d-ed wus then to be made. The deed
was to be made by Merkel to Wehrheim as soon as I made the deed to Merkel for the
whole lot. I made the deed to Merkle on the 16ih of February, 1861. He paid me
twentv-fonr hundied dollars.  Sixteen or seventeen hundred dollars of which was gold
aud silver; the balance was paper.  The legal title to the lot when the contract was
made was in me. The coinice of Mergle’s house overhung the north kalf of lot.

Merkle, Wehrheim and Condit came o my house to make a deed for the 19 feet.
1 refused to deed to ¥ehrheim but made the deed to Merkle tor the whole lot. Wehr-
heim and me did have some conversation about the 19 feet of ground, but I cannot
recollect what it was. It seems (o me something was said by Wehrheim about 19
feet of ground. Nothing was said about gold and silver that I recollect at that time.
Wehrheim did not object to the deed of 19 feet of grouud being made by me.

Depositions on behalf of Defendant in Court below,

E. S. Coxpir—Merkle, Wehrheim and Zick came to my office on the 14th day of
February, 1861, to get a deed made by John Zick to Wehrheim for 19 feet of north
part of lot No. 2, block 28, (,\*nlriéiéi:x, w!%s Zick refused to make the deed to
Wehrheim, but did make it to, SYoewsleztan for the whole lot ; and Merkle did make a
deed to Welrheim for 18 feet of north part of lot. I drew both the deeds. Wehr-
heim furnished me the de.«t(:riplion of the 19 feet of ground, and Merkle and him both
vequested me to draw the deed, and Merkle paid for it. It was all perfectly under-
stood between them as 1 thought, and the consideration was twelve hundred dollars to
Merkle, and 19 feet of north part of said lot to Wehrheim, as T understood, in fact.
Wehrheim told me he had made another contract with Merkle for north half of the lot,
but it was found Merkle’s house overhung the lot and that they tuen agreed that the
deed should be made for 19 feat.

Cross Faamined.—1 don’t understand all that Merkle and Wehrheim said in my
presence. They talked German. Don’t understand all Wehrheim says, but under-
stood enough to know what the contract was. He speaks broken English.  Saw no
tender of any deed by Merkel. Can’t say whether there was any tender of any deed

or not.
Joux Zick, former witness, says, that he recollects what took place at Condits. It

is correct and as Condit says. I recollect Wehrheim said something to Merkle about
taking paper money, and Merkel asked me if T would take paper, and I told bhim I had
as much paper as I wanted. Don’t recollect what was said about 19 feet of ground by
Merkel and Wehrheim at my hLouse, but I think such a contract was made, and as 1
refused to make the deed to Wehrheim, Merkel was to make the deed to the 19 feet of
gmund.

e,
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Axrox Zurwsserner.—1 went on the 16th of February, 1861, with Merkel and
Jetz to Wehrheim’s house. Merkel offered him a deed executed by himself and wife
to 19 feet of ground and demanded the balance of the purchase mouney, eleven hundred
and fifty dollars, in specie, and told Wehrheim if he did not want the property he would
pay him back the fifty dollars, and offered him the fifty dollars in gold ; but Wehrheim
would neither take the deed nor pay the money, but said he would see a law yer.

Merkle gave him till six o’clock in the evening to decide. This wasin the morning

and Merkel staid at home till six o’clock, but Wehrheim did not come. Merkel told
him at the same time that if he did not take the property in that time he should not
have it at all. Wehrheim told him to go to Stoker, and Merkel told him he would
have nothing to do with Stoker.

General warranty deed from Meukel to Wehrheim.

O’MELVENY & NELSON, for Plaintiff in Kvrér.

The Court at the August Term, 1862, wpon a final hearing of said cause rendered
the following decree
Ordered that complainant pay defendant four hundred and fifty dollars in 80
days, two hundred and thirty three dollars and thirty three cents, amount of note now
due, and twenty six dollars and ninety three cents interest theron to date. in all, seven
hundred twenty dollars and twenty six cents ; to deliver his notes for balance bearing
interest at 10 per cent. from date of written contract until paid, payable in 2 and 3
vears, with a mortgage on the premises ; and on the complainant doing so, defendant
to make complainant a general warranty deed to north halfof lot No.2, Block 28,
Centralia, Illinois, .and pay costs.

The Plaintiff in Error brings the case into this Court and seeks. to reverre

the judgment for the erroys assigned upon the record.

O'MELVENY & NELSON, Plaintiffs iu Error.

BRIEF OF PLAINTIFYF IN ERROR.

The plaintiff in error contends thac the decree of the Cour. below is erroneous for
the following reasons, which are the same in substance as the errors assigued on the
record.

1. The decree is erroneous and the bill ought to have been dismised ; fir:t, be-
cause the Complainant below did not establish by proof the case alleged in the bill.

2. Because the defendant in error failed to prove any legal tender of the pur-
chase money in coin if the first contract was not rescinded. Kohl, one witness, says
he saw four hundred and fifty dollars tendered on 7th or 8th of February on wrilten
contract, and no objection made to money. Stock was present.

N. B. This was before oliilr_the purchase mounex tendered was due and o notes or
mortgage was then offered. (See page 16 of Record.)

3. The deed was to be made in 30 days and fifty dellars was to be paid down ;
balance of five hundred dollars to be paid at the time deed was made. The deed
made 16th February 1861. Here it appears the time of payment in written contract
was changed, as testified to by John Zick [see pages 17 and 18 of Record. Then
after that was there any legal tender of the purchase money, or waiver of a specific
payment 2 It is contended there was not. Defendant’s own witnesses, Stock [page
20 of record,] and Zick, pltffs vendor, both say that plaintiff objected to taking paper
money.

4. 'The original contract set out in bill was rescinded by parol long before the
deed was due, or the purchase money was to be paid, and it was agreed between
plaintiff and defendant that the first contract should be rescinded, and anether con-
wract was made for 19 feet of ground, instead of 20 feet, on the north half of the lot ;
and defendant gave instructions for the making of the deed himself for 19 feet, and
the contract was fulfilled by the plift in error, and the defendant himself clearly in de-
fault—see Condit’s evidence, pages 23 and 24; and Zick’s evidence, page 26 of rec-
ord—and the bill ought therefore to have been dismissed. Also, see Zuriseller’s evi-
dence, page 27.



5. The statute of frauds ¢ould not apply in this case, even if properly pleaded,
because the defendant below, did not seek affirmative relief on a parol contract. He
only insisted that deft in error had no right to a specific performance, there being ne
such contract in existence as the one set out in the bill ; and even if there was,
shere was no legal teudsr under it — that he complied with the parol contract on
his part-and made the deed according to that contract for 19 feet of ground, and ten-
dered the deed and demanded the pquA se mouney on the yery day he acquired ttle
himself, and that the default, if any, was on the part of deft — see Zick’s evidence,
page 26 of reeourd.

6. The consideration for the second contract was twelve huudred dollars from
Wehrheim and 19 feet from Merkle, the pltff in error—see Condit’s evidence, page 25
of record—fifty dollars pad on rescinded contract and eleven hundred fifty, balance.

Authoritics Relied upon by Plainill in Error.

G

£. A written contract not under seal can be rescinded, or its time may be
«hanged by parol before breach; and this may be done eyen when the statute of
frauds expressly requires it to be in writing.  1st Phillips evidence, 545 ; Cuff versus
Penn 1st M and S page 21, 2ud Saud. pl and Ev. page 577

2. Courts will not decree specific performance of every conlract, and will
only do so when the contract set out in bill is clearly proven, and is fair and reasona-
ble in all i.s parts. Lear vs Chouteau, 23 s page 39. A Court would not decree
specitic performance of ihe written contrret for 20 feet of ground when that eontract
was beyond all doubt rescinded, and another contract made for 19 feet, but would
leave the deft in error to his remedy at law. Adams Eq J, top page 215 ; 23 Ils 59.

3. A parol contract is valid if performed, or whilst being performed,
though required to be in wriling by statute-of frauds. 4th Gill, 38. 1Ist Free-
man’s Digest 512 and 99.

O'MELVENY & NELSON,
For Plainuft in Error.
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