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The Supreme Gowt of the State of HWinois,

OF THE APRIYI TERM, 1858.

GEORGE H. HOSLEY, Plaintiff in Error,

vs.
FRANCIS BROOKS & EUNICE BRJOKS, Defendants in Error.

ERROR TO COOK COUNTY CIRCUIT COURT.
The declaration is in case for Slander, and comprises three counts.

The first count states that in a colloguinm on the 17th of October,
1856, with the Plaintiff in the hearing of divers good and worthy eiti-
zens, the Plaintiff’ falsely and maliciously spoke and published these
several false, malicious, scandaious and defamatory words, of and con-
cerning the said Eunice Brooks, that is to say, “ you,” meaning the said
humcc Brooks, * are a damned whore, and 1,” meaning the said Plain-
tiff; ** can prove it,” meaning that he the said Plaintiff’ could prove that
she the said Eunice was a whore.

The second count states the words to be—¢ you,” meaning the said
P 3 D
Eunice Brooks, *“ arc a God damned bitch of a whore.”

The third count states the words to be-—“ youn,” meaning the said
ILunice Brooks, “ure a whore.” Damages $2,500.

Plea, not guilty.

The trial was had before a jury, in the Circuit Court of Cook County,
at the April Term, A. D. 1857, and a verdict of guilty rendered with
$750 damages, and costs.

Hon. Groree Manierre, Judge presiding.

Atthetrial the Defendants produced Frederick Guernsey, who, on his
direct examination, testified that he knew the parties; the Defendants
then lived on the corner of Halstead and Harrison Streets; they lived
on Clinton Street in October, 1856 ; he was at Defendants house in Oec-
tober, when the Plaintiff Hosley called there; Hosley knocked at the
door, anil. Mrs. Brooks went and opened it; Hosley came in, put his
arms around her neck and kissed her; she (Mrs. Brooks,) then called
him a mean dirty puppy, and went into the back part of the house, which
was used as a kitchen, to tell Mr. Brooks ; Hosley called her all manner
of names—a God damned bitch of a whore; she told him to leave the
house, he replied that the house was his own, and he should not leave
till he got ready; he had a right to say and do what he pleased in his
own house; he kicked her and drew his cane to strike her; Brooks stept
in between them ; Hosley called her a damned rip of a whore; said he
could prove it ; said too, he would kill her; his precise words Were——“ You
are a damned bitch of a whore, and T can prove it ;” he repeated the
language, or language to that effect several times; it was : addressed to
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Mrs. Brooks, one of the Defendants in this suit; IHosley then went up
stairs where some one else lived, and came back in about fifteen minutes
after, and said—* Gentlemen, I don’t know what you think, but I think
she is a curious woman; but I can prove all I have said, and if they
want to, they can hop on as soon as they have a mind to;” my wife and
Mr. Pratt were present; Mr. Brooks was in the back room out of sight
when Hosley first came in.

On cross-examination, the witness testified that he was a carpenter by
trade; had been acquainted with Mr. and Mrs. Brooks sometime ; had
seen Hosley before; he called that evening on Dr. Brooks for some
medicine ; never knew what Hosley came there for; when he came in
he said—¢ Good evening, mother Brooks,” and put his arms around her
neck and kissed her: she called him a mean low lived puppy ; Hosley
went through into the kitchen ; there were three rooms in the house oc-
cupied by Mr. Brooks; Hosley came in on the east side, or front side of
the house, passed through the front room used for an office, the middle
room and into the kitchen ; Mrs. Brooks was a little excited ; Dr. Brooks
was in the kitchen; heard hard talk there, but could not understand
what was said ; they came back out of the kitchen; Mrs. Brooks told
him to leave the house; called him a mean dirty puppy, and several
other harsh names; he did not recollect of her :alling him a bad man
Hosley was a little excited when he used the langnage towards her; he
was there about half an hour; they were trying to get him out of the
house; she called him a puppy before he used the words towards her; 1
know Mrs. Brooks® character.

The Defendants also produced Matthew Pratt, who testified that he
had heard the evidence of Mr. Guernsey ; about 8 o’clock in the evening
of which he spoke, he called at the office of Dr. Brooks ; Mr. Guernsey
was in the oflice, and the doctor was engaged in the back room ; he heard
cries in the back room, but could not hear what was said; in a short
time Mrs. Brooks came to the back door of the office, and was at the
same time talking with parties in the kitchen ; she went into the kitchen
again, then returned, and Plaintiff, Hosley and Mr. Brooks came in with
her; Mrs. Brooks ordered Iosley to leave the house ; Hosley said it was
his own house, and he had a right to do as he pleased ; Hosley said to
Mrs. Brooks—*You are a damned bitch of a whore ;77 he raised his cane
to strike her, and said he had a good mind to kill her; this language
was addressed to Mrs. Brooks, one of the Defendants in this case ;
Hosley appeared excited, Ze was excited too, and went out to call the
police, when he returned, Hosley had gone up stairs ; he soon came back
and said—¢ Gentlemen, that Mrs. Brooks is a droll kind of a woman i
Mrs. Guernsey remarked that it was hard language; Iosley said—¢Yes,
but I can prove what I lLave said, and even more, and they may hop on
it they please;” Hosley called her a damned rip ot a whore, and repea-
ted the language several times; he used both terms, “rip and bitch” of
a whore ; Mrs. Brooks was the person addressed ; said they might put
on if they pleased, he was ready.

On cross-examination, witness testified that he lived about half a mile
from Dr. Brooks; he had had conversation with Dr. Brooks and his wife
about this matter ; there was some excitement at the time ; Hosley was
very much excited ; Mrs. Brooks called him a low mean man, and or-



dered him out doors; Hosley seemed resolute in his manner; he
thought that he stated that the Doctor owed him.

#b The Defendants also produced Mrs. Elizabeth Guernsey, who testified
that she was present at Dr. Brooks’ one time in October, 1856, when
Plaintiff Hosley was there; Mr. Pratt, my husband and Hosley were
in the office; there was quarrelling when she first went in ; heard Hos-
ley use the words “bitch of a whore ” towards Mrs. Brooks ; she came
in on the words which he was speaking ; he raised his cane to strike her,
and swore he would kill her, and tried to kick her; he lett in about half
an hour.

On cross-cxamination, the witness testified that she went there at
about 8 o’clock in the evening ; there was quarrelling when she went in ;
Mrs. Brooks used her tongue no more than a great many woman would
26 at such a time; she called Hosley a mean puppy ; they were some ex-
cited ; she was neighbor to the doctor; visited there frequently ; never
conversed with him or Mrs. Brooks about this matter ; Mr. Hosley was

some excited, and Mrs. Brooks was excited.

26 The Defendants also produced Charles Sabin, who testified that he
was acquainted with Hosley, the Plaintiff here ; did not know what his
business was ; he knew he was pretty well off; he owned a lot at Rock
Island Railroad Depot; owned one back of Dr. Egans, and some lots on
Clinton Street ; he owns a farm at Whisky Point, and had owned one at
Wheeling ; did not know that he was worth anything then.

Which testimony was objected to by Plaintiff’s counsel, and objection
overruled by the Court, and exception taken.

26 The Defendants also produced William Skillman, who testified that
he knew where the Plaintift Hosley used to live, and knew about his
circumstances ; from what he had told him, he estimated the value of
Hosley’s property at $50,000 or 60,000.

Which testimony was also objected to by the Plaintiff’s counsel, and
objection overruled by the Court, and exception taken.

(3]
-3

The Defendants also produced Dr. H. Buchanan, who testified that he
had been acquainted with Mr, and Mrs. Brooks, the Defendants, for
about two years, during which time they had lived together as man and
wife ; they had so recognized each other, and are so reputed to be.

Which testimony was also objected to by the Plaintiff’s counsel, and
objection overrnled by the Court, and excepted to.

27 The Defendants then re-called Matthew Pratt, who testified that he
had known Mr. and Mrs. Brooks, the Defendants, about seven years
they were reputed to be husband and wife, and had lived together as
husband and wife during that time.

Which testimony was also objected to by the Plaintif’s counsel, and
Objection overruled by the Court, and exception taken.

On the defence, the Plaintiff in Error produced, as a witness, George
W. Stanford, who testified that he was acquainted with Mrs. Brooks and
Dr. Brooks ; had seen them at Justice Grant’s office.

Plaintiff in Error here proposed to prove by the witness, that Dr.
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Brooks, one of the Defendants, had stated that Eunice Brooks was a
quarrelsome person, and continually in difficulty for the purpose of de-
creasing the damages which the Defendants might recover, should the
Plaintiff be found guilty ; to the introduction of which evidence the De-
fendants by their counsel objected, and the Court sustained the objec-
tion and excluded the evidence, to which ruling the Plaintiff' excepted.

If the Jury believe from the cvidence that the Plaintiff is guilty of
uttering the slanderous words charged in the declaration, they may take
into consideration the pecuniary circumstances of Plaintiff, and his posi-
tion and influence in society, in estimating the amount of damages; and
if they shall also find from the evidence that the Plaintiff obtruded him-
self into Detfendants’ house, and there offered undue familiarities to
Eunice, his wife, at the time, and on the occasion of the unttering the
words in question, these circumstances may also be taken into considera-
tion in fixing damages, and the Jury in their discretion may give dama-
ges by way of punishment to the Plaintiff, proportioned to the circum-
stances in evidence, as well as for compensation.

On the part of the Plaintiff in Error, the following instructions were
asked, and the 1st, 4th, 6th and 7th were refused ; the 2nd, 3rd, 5th and
8th, after inserting what is included in brackets, were given, to which re-
fusing of the Court, and the inserting of words in those instructions given
to the Jury, the Plaintiff excepted.

1 It the Jury should believe from the evidence that the Plaintiff Hos-
ley went to the house of the Defendants, Brooks, for the purpose of col-
lecting money, and a dispute arose between the parties while there, and
that Eunice Brooks was the aggressor, and used the first harsh expres-
sions, and that the words spoken by MHosley were a retort to such ex-
pressions, they will find for the Plaintiff.

9 If the Jury should find from the evidence that the language used by
the Plaintiff Hosley to the Defendant, Eunice Brooks, was spoken in
jest, and not with malice, their verdict will be for the Plaintiff; (it they
also find that the language was so received and understood by the per-
sonc present at the time.)

3 If the Jury shall believe from the evidence that the words were spoken
in heat and passion, (and without malice,) then their verdict will be for
the Plaintiff, (if they also find that the words were also so understood
and regarded at the time.)

4 If the Jury should believe {rom the evidence that there was no malice
at the time the words were spoken by the Plaintiff, but that they were
spoken in the excitement consequent from the hard words that had pre-
viously passed between them, they will find for the Plaintiff.

5 If the Jury should find from the evidence that Eunice Brooks, one of
the Defendants in this suit was a quarrelsome person, (and so exhibited
herself at the time,) and that the language alleged and proved to have
been used by the Plaintiff to her, was caused by a quarrel between them,
they will take that fact into consideration in considering the amount of
damages which the Defendants are entitled to recover.
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31 6 If the Jury should find from the evidence that the words spoken by
the Plaintiff were at another and different time than those alleged in the
declaration, they will find for the Plaintiff,

31 7 If the Jury should believe from the evidence that there is a conspiracy
between the Defendants in this suit, or between them and others, to ex-
tort money from the Plaintiff, they will take that into consideration in
rendering their verdict.

Y]
[

8 The question of the Plaintiff’s malice is a question of fact for the Jury
upon consideration of all the facts and conversations, and that if they be-
lieve the words spoken by the Plaintiff to the Defendant, Eunice Brooks,
were spoken in heat and passion, (without malice,) and without intention
to accuse her of the actual crime which the words import, (and that it
was so understood by the parties present at the time,) they will find for
the Plaintiff.

Now comes the said George H. Hosley, Plaintiff in Error in this
suit, by Brown and Runyan, his attorneys, and says, that in the record
and proceedings aforesaid, and also in giving the judgment aforesaid,
there is manifest error in this:

28 1st.—The Qircuit Court erred in refusing to admit the evidence offered
by the Plaintiff.

2 & _.nd. The Circuit Court erred in permitting improper testimony to Qo
before the Jury.
3rd.—The Circuit Court erred in refusing to give the 1st, 4th, 6th and

29, 80 & 31 _ °F - : : g
7th instructions asked for by the Plaintiff

4th.—The Circuit Court erred in inserting the words included in
brackets in the 2nd, 3rd, 5th and 8th instruction asked for by the
Plaintiff.

30, 31 & 32

98 5th.—The Circuit Court erred in giving the instruction asked for by
the Defendants.

16 6th.—The Circuit Court erred in refusing to grant a new tvial.

S T——
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