REG5
RIS

No

Supreme Court of Illinois

Robert Moore et al

V8.

John Bracken

71641 807



/&‘fof/?“z/ é/ . = (‘//i{ - Zzww;/’:é”?.
zi%zz T
Z— L SRS BB = AN LAl
/ ’

el 27 L

IR el Aot i
iy s P Lo Tl e TR
Thoe Liitaieei® oy LonaZs inw Fvee foe Thu Caveo.
o 2 Db A ST, s oy Allry AltlaeAottirine - e nC
/n%_ & Loer S e i R
Ll . it e o]
WA B, 2 . Dy W A R %W%/AV“

/

P~ o

Gy leitcwm o Pence Stiiureevecc

CovrZs Ace Hoe fomone Ao bom

W T o MRERT LSS i ,/ZW Z oéozz7 P LY A R (ﬁ/%paw(_—)
P Cboey -l it convce 2o fCetinaneiceace

e d e e e /444% O o — / b5 )

TN A




(R T Ui

AT N wae
W
(VI
MY\M

3 P (»{Q/V > <P BRV B T PP
— LA qu—x\/-.. At u/&l/vu- W (S \/WMA‘}),
Lﬁs“ % w0 g e W\/o&r(}v\/\ (P
US> u«k:- \5’301 Iy P
Q C\/(/\/\ &/(/\.—- \) M‘#( |
N \/4 145 PP

——



\
R

.
=
‘\W

< V
Ly
’
3
x%\.
\Qﬁ.



ABSTRACT.

ROBERT MOORE, & P. P. HAMILTON, Prr'rrs i Eror, )

¥sS. > ERROR FROM MARION,
JOHN BRACKEN, DEFENDANT IN Errox, S
Pgs. 1to 13 The Bill in this cause was filed in Marion County Cireuit Court, for Review and general re-

1 lief, States, that Complainaut Bracken, is non-resident of the State of Qhio.

That on 27th Feb. 1861, Defendant Moore filed his petition for a Mechanic’s Lein in said Court
which 'states, that on 12th Oct. 1860, said Bracken contracted with him (Moore,) to pay him
$377; if he would by Ist Nov. 1860, erect a house, of certain- dimensions stated, one story high
orif'two stories high to be paid for additional'in proportion.. Said $377, to be paid when the
3 workwas--completed ‘according to contract. The building io be erected on a piece of groﬁnd

known as Tots 91, 92, 69, and:70, in:Block 6, in Urial Mills” addition to Salem, more. fully de-
seribed, as follows :* Begirining at a stone 60 feet west of Dr. W. M. Elliot’s property at north-
west corner, thence sonth 100 feet, thence west 210 ft, thence north 100 feet, thence east 210 ft.
Which Real Estate said Bracken purchased and held a title Bond for from one Urial Mills.
That Moore pursuant to said contract did erect said house, and finish and deliver it to Brack-
en before 1st of Nov. 1860.
That Moore did in addition to said contract at Bracken’s request make and deliver certain parts
4 of work in and about said house overand above the orignal: contract, which are set out in peti-
tion (the amount and charges per statement filed with petition,) which additional work amounts
to $92, which am’t Bracken on ‘6th Jan. 1861, promised to pay.: :
That:Bracken paid on said contract and extra workeat various times before said 5th Jan. 1861,
5 about $300, leaving, on said day, due on said contract and extra work $169, and being so in-

[

~

debted, Bracken on said day promised to pay same, which he has failed to pay.

Prays, That Bracken be made Defendant. . That summons issue. . That he make answer.—
That on final heaving, Plaintiff Moore be decreed to have a valid and subsisting Mechanic’s lien,
on said house and Lot.. " That samebe ordered to be sold for eash, the proceeds to be applied in pay-
ment of amount due Plaintiff, aind for further relief. :

6 The Bill then sets out the Deeree thereon of March 27th ]861 which states,

That defendant Bracken made default to answer as ruled. That the suit being on an account,
a Jury was called to assess damages. Hg § 0T Mt B

7 That the Jury assessed sameat $171,11.  Decree—That Defendant pay said $171,11 and costs
in thirty days. In defanlt of which that James 8. Martin, Master in Chancery sell the premises
ia petition described, to-wit:. (the description is given at length as in Petition, ) at public auc-
tion to the highest and best bidder for cash=first advertising according to Law. Sale to be at
south door of Court House in Salem.. That Master execute conveyauce to the purchaser. Said
sale to'bé for Judgement of the damages and costs in first place, the overplus to be paid to Brack-

8 en. That Master‘Report, and cause continued for Report.

’l he Bill then states that on 23 May, 1861, the Master publisied a notice of sale, which nutrce
is set out, and states:

"That pursuant to said decree he (the Mabtex) would sell on 14 June then next. Lots 91, 92
69 & 70 in Block 6 in U. Mills addition to Salem with the buildings thercon—Sale for cash—-—
purchaser to get Deeds.

9 The Bill states that said Master did on said 14th Jane, 1861, sell said premises en masse, with-
out offering to sell them separately. That defendant P. P. Hamilton, one of the Attorneys in
said cause for said Moore bought said four lots with the improvements for $193.

That said house is on-but one of said lots and the said house is- worth in cash $800—That
Bracken paid said Moore $}00 for same and . about $200. to others for work and labor done
and*materials purebased. ooouiss o col ; GIEER. S0 B4 6 G

10 That he (Bracken) dxd not appear and defmd sa.ld sult, at \Imch Fellx), 1861 because thfv.t
shortly before said term, it was understood and agreed between him; Moore and said Hamilton,
that Moore should have a lien for balance on said contract of $97. That Moore would give time
to pay same and not force sale for a reasonable time on pretence of friendship and assurance no
advantage would be taken, That Bracken would save expense of Attorney to defend him— oth-

. ~ erwise he would have defended said suit.

That immediately after said sale, said Hamilton took forcible possession of said premises,

evicted the tenant and deprived Bracken of the use and rents thereof worth from $4 to $10 per

month.
~ The Bill states errors in the Record and Decnu* in said original suit.
I It does not appoar-what Estate’ Backen+had the p. pteuus% ordered to be sold.
1k The Judgment is for $171 “while the ple.ulmg showsonly $77 due on the contract, and cites

4 Gillmans Reports;"page.566.
I The decree limits the time of payment to 30 days and cites 24 Ill. Reports page 551,

Iv. The Decrec orders sale of 4 lots without limitation, and accordingly the sale was in masse and
cites 1 Gillmang Reports, page 442 anhd cases therp cited.
V. The premises were sold to the Plaintiff '8 Attornes in the cause; who knew all the errors in Deeree.

12. The Bill prays, that Moore & Hamilton be parties—That Summons issue—That they answer—-
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‘Fhat on final hearing prays the Decree in said mechanies lien suit be set aside—That the com.
plainant Bracken be allowed to defend same-—"That Hamilton be decreed to pay rent for time he
held said premises, and be decreed to surrender possession to complainant and for further relief.

The usual security for costs was filed, and set out.

The affidavit of M. Shaeffer verifying the Bill sworn 31 Aug., 1861, is appended and set out,

The Summons is set out.

Defendant’s demurrer general, 1s set out.

Decree of August Term 1861 is set out, which shows that on 19 August, 1861, Defendant
Moore appeared by Defendant Hamilton his Attorney—That on 30 August, 1861, Demurrer was
argued and overuled in all particulars except that the Bill herein be verified by oath or affidavit——
Defendants except and stand by their Demurrer, which is still on file.

That on 31 August in said August Term came Complainant by his solicitor and Bill is amended
by attaching affidavit——Defendants ruled to answer, &c., to amended Bill by 8 o’clock in the
evening--That at 8 o’clock p. m. cause called——Defendants failed to answer--Bill taken for con-
fessed by them——Court hears the cause on Bill as confessed. Court finds appnl'entﬁrror on face
of the Decree on mechanies lien in two particulars. '

Not giving longer time to pay the debt.

In ordering sale of all the premises when a part would have paid the debt and discharged the
lien. ;
Decree that said Decree on mechanics lien be set aside—That the sale be set aside~=That De-
fendant Hamilton surrender the premises sold—which are described as in said Bill for me-
chanies lien. The parties consent that the said Demurrer be considered as refiled to said the
amended Bill—be overrnled—Defendants stand thereby—and that the Decree be considered as
amended in these respects and join in ervor. The said appellants Moore and Hamilton assign

for error in said Decree as follows: '§

Sl ® 3 B Ue B T3

The Court erred in overruling the Demurrer to Bill of Review.

The Court erred on Bill of Review in allowing the Bill to be sworn to, after its filing and ar-
gument on Demurrer,

The Court erred in admitting Bill of Review to be sworn to on affidavit of Attorney in the
form filed. The Bill is not sworn to, according to Law. 'The Bill should have been dismissed.

The Court erred in assigning two insufficient reasons for error as the basis of its Decree on
Bill of Review. :

The Court erred in setting aside the original Decree and sale.

The Court erred in overlooking the fundamental principles regulating Bills of Review, to-wit:
error in original Decree @{i,fnewly discovered facts, not known on original hearing. After Decree
pro confesso in original suit Bracken should not be allowed to defend on insufficient canse shown.

The court erred in overlooking and setting aside the sound discretion of the Chancellor in
original decree.

The court erred in making no provision for repayment of purchase money to Hamilton, it does
not do equity, and has not decreed a resale.

The court erred in divesting Moore of his equity without making Bracken in equity respond to
him by payment.

The court erred in not declaring to whom Hamilton should surrender his possession.

The Decree makes no provision for costs.

P. P. HAMILTON, Attorney for self and Moore, Plaintiff’s in error.
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ROBERT MOORE, & P. P. HAMILTON, Prr’srs 1y Exror,

ERROR FROM MARION,

‘The Bill in this canse was filed in Marion County Circuit Court, for Review and general re-
lief, States, that Complainant Bracken, is non-resident of the State of Ohio.

That on 27th Feb. 1861, Defendant Moore filed his petition for a Mechanic’s Lein in said Court
which states, that on12th Oct. 1860, saidBracken contracted with him (Moore, ) to pay him
$377; if he would by 1st Nov. 1860, erect a house, of certain dimensions stated, one story high
or if ‘two stories high'to be paid for additional in proportion. - Said $377, to be paid when the
work was completed according to contract: The building to be erected on a piece of ground
kniown as lots 91, 92, 69, and 70, in Block 6, in Urial Mills’ addition to Salem, more fully de-
seribed, as follews © Beginning at a'stone 60 feet west.of Dr. W. M. Elliot’s property at north-.
west corner, thence south 100 feet; thence west 210 ft, thence north 100 feet, thence east 210 ft.

Which Real Estate said Bracken purchased and held a title Bond for from one Urial Mills.

That Moore pursuant to said contract did erect said house, and finish and deliver it to Brack-
en before 1st of Nov. 1860.

That Moore did in addition to said contract at Bracken’s request make and deliver certain parts
of work in and about said house over and above the orignal contract, which are set out in peti-
tion (the amount and charges per statement filed with petition, ) which additional work amounts
to $92, which am’t Bracken on 5th Jan. 1861, promised 1o pay.

"That Bracken paid on'said contract and extra work at various times before said 5th Jan. 1861,
about $300, leaving, on said day, due on said contract and extra work $169, and being so in-
debted, Bracken on said day promised to pay same, which he has failed: to.pay. ;

Prays, That Bracken be made Defendant. - That summons issue.  That he make answer.—
That on final hearing, Plaintiff Moore be decrcéd to have a valid and subsisting Mechanic’s lien,
on said house and Lot.  That samebe ordered to be sold for cash, the proceeds to be applied in pay-
ment of amount due Plaintiff, and'for further relief.

The Bill then sets Gut the Decree thereon of March 27th 1861, which states, ‘ ;

That defendant Bracken made default to answer as ruled. That the suit being on an acecount,
a Jury was called to assess damages. :

That the Jury assessed sameé at $171,11.  Decroe—"That Defendant pay said $171,11 and costs
in thirty days. In default'of which that James S.Martin, Master in Chancery sell the premises
iu petition deseribed, to-wit : {the description is given at length as in DPetition, ) at public auc-
tion to the highest and best bidder for cashe—first advertising according to Law.. Sale to be at
sonth door of Court Honse in Salem.  That Master execute conveyance tothe purchaser. Said
sale to be for Judgement of the damages and costs in first place, the overplus to be paid to Brack-
en.  That Master Report, and cause continued for Report.

The Bill then states that on 23 May; 1861, ‘the Master published a notice of sale, which notice
is set ont, and states: ;

That parsuant to said decres he (the Master) would sell on 14 June then next. Lots 91, 92.
69 & 70 in Block 6 in U. Mills addition to Salem with the buildings thereon—Sale for ecash——
purchaser to get Deeds. ok

The Bill states that said Master did on said 14th June, 1861, sell said premises en masse, with-
out offering to sell them separately. That defendant P. P. Hamilton, one of the Attorneys in
said cause for said Moove bought said four lots with the improvements for $193.

That said house is on but one of said lots and the said house is worth in cash $S00-—That
Bracken paiill said Moore $300 for same and about $200 to others for work and labor done
and materials purchased.

That he (Brécke‘n) did 1ot appear and defend said suit; at March Term, 1861, because that
shortly before said term, it was understood and agreed between him, Moore and said Hamilton,
that Moore should have'a lien for balance on said contract of $97. That Moore would givetime
to pay same and not force sale for a reasonable time on pretence of friendship and assurance no
advantage would be taken, That Bracken would save expense of Attorney to defend him— oth-
erwise he would have defended said suit.

That immediately after said sale, said Hamilton took forcible possession of said premises,
evicted the tenant and deprived Bracken of the use and rents thereof worth from %4 to $10 per
month,

The Bill states errors in the Record and Decree in said original suit.

It does not appear what Estate Backen had’ the premises ordered to be sold.

The Judgment is' for $171 “while theyileading showsonly 877 due on the contract, and cites
4 Gillmans Reports, page 566. ;

The decree limits the time of payment to 30 days and cites 24 Ill. Reports page 531.

The Decrec orders sale of 4 lots without limitation, and accordingly the sals was in masse.and
cites 1 Gillinans Reports, page 442 and cases there cited.

.The premises were sold to the Plaintiff ’s Attorney in the eause, who knew all the errors in Decree.

The Bill prays, that Moore & Hamilton be parties—That Summons issue—That they answer—
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That on final Learing prays the Decree in said mechanies lien suit be set aside—That the cont.
plainant Bracken be allowed to defend same-—That Hamilton be decrecd to pay rent for time he
held said premises, and be decreed to surrender possession to complainant and for further relief.

The usual security for costs was filed, and set out.

The affidavit of M. Shaeffer verifying the Bill sworn 31 Ang., 1861, is appended and set out,

The Summons is set out.

Defendant’s demurrer general, is set out.

Decree of Angust Term 1861 is set out, which shows that on 19 August, 1861, Defendant
Moore appeared by Defendant Hamilton his Attorney——That on 30 August, 1861, Demurrer was
argued and overuled in all particulars except that the Bill herein be verified by oath or affidavit—
Defendants except and stand by their Demurrer, which is still on file.

That on 31 August in said August Term came Complainant by his solicitor and Bill is amended
by attaching affidavit—Defendants ruled to answer, &c., to amended Bill by 8 o’clock in the
evening——That at 8 o’clock p. m. cause called—Defendants failed to answer—Bill taken for con-
tessed by them—Court hears the cause on Bill as confessed. Court finds apparent error on face
of the Decree on mechanics lien in two particulars.

Not giving longer time to pay the debt.

In ordering sale of all the pl'en‘xises'whcn o part would have paid the debt and discharged the
lien. :

Decree that said Decree on mechanics lien be set aside—That the sale be set aside—That De-
fendant Hamilton surrender the premises sold-——which are described as in said Bill for me-
chanies lien. The parties consent that the said Demurrer be considered as refiled to said the
amended Bill—be overruled—Defendants stand thereby—and that the Decree be censidered as
amended in these respects and join in error. 'The said appellants Moore and Hamilton assign

: E 3 e e o CE
for error in said Decree as follows:

B Sl @ 3 W\ U B -7

The Court erred in overruling the Demurrer to Bill of Review.

The Court erved on Bill of Review in allowing the Bill to be sworn to, after its filing and ar-
gument on Demurrer,

The Court erred in admitting Bill of Review to be sworn to on affidavit of Attorney in the
form filed. The Bill is not sworn to, according to Law. The Bill should have been dismissed.

The Court erred in assigning two insufficient reasons for ervor as the basis of its Decree on
Bill of RBeview.

The Court erred in setting aside the original Deecree and sale.

The Court erred in overlgoking the fundamental principles regulating Bills of Review, to-wit:
error in original Decree em newly discovered facts, not known on original hearing. After Decree
pro confesso 1n original suit Bracken should not be allowed to defend on insufficient cause shown.

The court erred in overlooking and setting aside the sound discretion of the Chancellor in
original decree.

The court erred in making no provision for repayment of purchase moncey to Hamilton, it doés
not do equity, and has not decreed a resale.

The court erred in divesting Moore of his equity without making Bracken in equity respond to
him by payment. : :

The court erred in not declaring to whom Hamilton should surrender his possession.
The Decrce makes no provision for costs.
P. P. HAMILTON, Attorney for self and Moorg, Plaintiff’s in error.
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