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Flinois Supeeme Gourt.——Fivst Grand Dinision,

arl

JUNE TERM, 1869.

ELISABETH WALSH, pltff. in error, |

VS, Error to Monroe.
JACOB REIS, defendant in error. (

BRIEF OF DEFENDANT IN ERROR.

I am not aware that the Supreme Court (so far as its decisions have been publish-
ed) has ever had occasion to examine the question raised in this record. It presents
a conflict between the right of dower and a right of homestead, and out of it arises the
question how far the doctrine of merger may be applied, if at all.

To say that the dower is the greater estate and cannot merge in the homestead, as
is asserted in the brief of the pltff. in error, is hardly correct as a universal principle.
Whether it is a greater estate or not, depends upon the value of the premises. If, for -
instance, the deceased husband has left only a homestead worth not more than one-
thousand dollars, the homestead right is beyond question the greater estate. The
widow, claiming under her right of dower, would only be entitled to the use and
occupation during life, of one-third of such homestead, while under the homestead law
she has a life estate 1n the whole of it, with survivorship to her children, until the-
youngest becomes of age. No widow, so situated, would ever claim a dower estate
in such premises, as an assignment to her would be a useless act. In this instance
her dower interest is closely merged in her homestead right. Should the husband
have left other estate, or should he have sold it without her having joined in the deed,
of course she would be endowable in such other estate.

Now in this case the house and lot were worth more than a thousand dollars. Upon
foreclosure, the mortgagee Horine paid to Walsh, the husband of pltff,, one thousand
dollars. Walsh had a right to dispose in this wise of the homestead. “While,” as the
Supreme Court says, in Cassell vs. Ross, et. al., 23 111, 244, “the homestead act was
designed more for the protection of the wife and children than of the husband, yet as
the title is usnally vested in the latter, he must be treated as acting, at least to some
extent, as their trustee.” :

Indeed by the clear letter of the law, the mortgagee had a right to extinguish the
homestead right?pf the whole family, by the payment of the one thousand dollars to
the head of the family. There can be no question of that.

Had there been no homestead exemption, the widow would have been entitled, af-
ter death of husband, to the life estate in one third of the premises. It so happens that
in this case the property was worth at the time Horine obtained it by foreclosure and
sale, about $3000. Surely her dower right in the whole premises could not have been
worth more than her homestead right. Can she now in equity still claim her dower,
her homestead right in this instance being greater than her dower right. Her dower
right would have been a life estate in one-third of the premises, or the rent and profits
thereof, while instead of the rents and profits her husband, being also trustee for her,
got the full value of one-third of the entire property at once paid down, which at ten
per cent would net him, or after his death, his wife and children, $100.00 per year,
while the value of the rent of the entirety, deducting for repairs, insurance and charges,
only amounted to $112.50, (according to the testimony,) and the widow’s part thereof
would only amount to $37.50. Tt is therefore contended on behalf of the defendants in
error, that in this case the widow had no right in equity to have any dower assigned at
all in the premises. )

But suppose that her dower, in the whole, is not merged, yet can she claim dower in
more than two-thirds of the rents and profits. One-third of the property was absolute-
ly paid for, under the homestead exemption law, and by its operation her homestead
right, which as to the one-third Eart of the premises was surely a larger estate than her
dower right, was fully extinguished. Now, can she claim dower in the same premises !
Suppose the house and lot had been divisible, and a thousand dollars worth of the lot and
house had been set apart as a homestead, and was now occupied by her for life, could
she have had dower assigned therein? Of course not as it would have had to be assign-
ed on her own estate. The land having been changed into money by due course of law,
her rights are not changed, and she cannot have rent and profits out of land, which wasg
once before converted into money for her benefit. The money paid under the
homestead law in this case, was precisely one third of the whole value of the land, so
she could only be endowed in the rent and profits in the other two thirds. By what
calculation the Court came to the sum of $20,00, it is not material to enquire into, suf-
fice it to say, that it is just about the rents and profits of two-thirds of the real estate,
according to the testimony, deducting insurance, taxes and repairs. Under this view of
the case, the result of the Judge’s computation is correct, although he may have come
to it in the wrong way.

« The defendant has assigned cross errors. _

1st. That the Court should have dismissed the bill on final hearing, because the bill
does not allege that the said mortgage was made during coverture. If Walsh had made
the mortgageg, before he married complainant, she could not have dower in it, against
the mortgagesor those claiming under him. Chap. 84, Dower, 1 sec. Gross’ Stat., P.
931. Tt would be perceived that there was no testimony taken in the case as to time of
marriage of complainant with her deceased husband. :

9d. That the Court found her entitled to any dower at all. The reasons for this as-
signment of error are already stated above, and need therefore no repetition.

GUSTAVUS KOERNER, for Defendant in Error.
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SUPREME COURT OF THE STATE OF ILLINOIS

, o @ o mEEE———
‘IRST GRAND DIVISION
e e e et e - P —

June Term, A. D. 1869

_~——.

ELIZABETH WALSH, ‘

P in Error, |

Vs, VE ror to Monroe
JACOB REIN, >
Dett in Error.

ABSTRACT,
roe  Petition for assignment of dower in usual form, in part lot 62, old town of Water

s oo, ; bond for costs; summons, &e., dated and served 20th April, 1868,
svs  Demurrer to petition ; demurrer overruled ; motion by defendant to dismiss petition;

. overruled ; rule to answer by July, 1866. Answer of defendant ; denies that petition-

er is entitled to dower, because her husband, through whom she claims, had mortgaged

« the lot to M. T. Horine, who foreclosed it, and the said husband having claimed «

right of homestead in the lot, it being worth more than $1,000, that sum was paid to
him, that is to the husband, and for that reason it is averred, she is only entitled to
dower in the residue of the property after deducting that sum from its value; and,
further, that Horine sold to defendant, and both made valuable improvements, dc.

se0  EXeeptions to answer; overruled. ixceptions, dee., and Decree : 1st. That petition-
er have dower in part lot 62, “after deducting out of the same %1000, received by the hus-
band of the complainant, under the homestead law of this State :” and also the valae of the
improvements made by Horine and defendant.

n®  Commissioners appointed to assign the dower.

iz Report that same cannot be done.

w  Complainant moves court to reform its decree hereinbefore stated ; motion refused,

and report approved, and cause referred to special commissioner to take evidence as to
“ value of the vmprovements made on the premises in question.
Evipence RePorTED BY COMMISSIONER.

M. T. Horine, defendant’s vendor, says he spent $250 for improvements ; for 15 years
before 1866 the property would not rent for more than $240 per annum ; repairs, $15; in-
surance, $37, and taxes, $75, each year; property worth now $5000; sold it for $4000 to de-
fendant  Gecrge Leip coiroborates Mr. Horine, and Adam Reis substantially same, except
he says the property ix worth $300 per year rent.  George Pinkle sets the yearly rent at
$240, The court, on the evidence, sets the yearly rent at $200, and that the dower interest
therein he fixed at $20 per annum.

ERRORS

Lst. In the judgment of the court that commissioners assign dower, after the deduction
of $1000.

2. Because the assessment was. for $20 only, of the $200, found as the vearly value of
the rent.

3. Because said decree is against the law and the evidence.

H. K. 8. O'MELVENY, for PIff in Error.
BRIEF.

1. The sum of .if‘.:U per year is im-nll(-ui\:il;].\' smaltl, and inconsistent with the proof, and
inconsistent with the finding of the court, which was 5200 per annum, even after deduct-
ing the 31000 homestead and the subscquent improvements: for one-third of the %200 would
be 526 per year, atter subtracting the %127 for taxes, insurance an| repairs.

2. This record s ems o present the Judicial eceontricity of construing law and evidence
most strongly against the petdioner for dower: whereas it has been the aniform pleasure ot
courts to grant petitions of this kind with pleasure, and give to such ecases a liberal inter.
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pretation. 4 Kent, side p. 61; Story Eq. Juris,, sec. 629, 630 ; Sisk vs Smith, 1 Gil. Rep.,
500, But the most palpable erroris in the judgment of the court, that the widow should
account for the value of $1000 paid to her husband as homestead money ; or, that (to use
the language of the court) “the petitioner have dower after deducting out of the same the
sum of 1000, received by the husband of the complainant under the homestead law of
this state.”

If this is so, then a homestead worth $1000 only, sold for debts of husband. carries with
it and extinguishes the widow’s dower, if she survived her hushand. 1f worth 2000, the
creditor can bid it off at what he chooses ou his debt over $1000, take h's deed and extin-
guish the right of dower. :

In this case 81000 is to be deducted from the value of the property before the commis-
sioners were authorized to assign dower in the residue. No wonder they reported their in-
ability to assign dower by metes and hounds.

The dower is the greater estate and cannot merge in the homestead at a1l The dower
would remain after the youngest child arrives at age, if a widow should =0 survive her
her husband. Nothing, it would seem all he better settled than that the widow cannot
be deprived of her dower without her consent or misconduct, so in any view we can take of
the case, the decree is erroneous.  Sisk vs. Smith, 1 Gil. Rep., 503; Francisco vs Hendrix,
28 1L, 68 ; Nichol vs Ogden, 29 I'l., 386 ; Moulton vs Hurd, 20 I1I., 142 ; Grati:u vs Grat:
tau, 13 Il1., ; Eberly vs Fineh, 13 Pa., 526, and Exparte McElwain, 29 111, 442,

H K. 8 O'MELVENY, for Piff in Error






$llinois Supreme Gonel—-First Goand Dinision,

JUNE TERIM, 1869.

ELISABETH WALSH, pltff. in error, (
‘ VS. : Error to Monroe.
JACOB REIS, defendant in error. ‘

, BRIEF OF DEFENDANT IN ERROR.

I am not aware that the Supreme Court (so far as its decisions have been publish-
ed) has ever had occasion to examine the question raised in this record. It presents
a conflict between the right of dower and a right of homestead, and out of it arises the
question how far the doctrine of merger may be applied, if at all.

To say that the dower is the greater estate and cannot merge in the homestead, .a.ek
is asserted in the brief of the pltff. in error, is hardly correct as a universal principle..
Whether it is a greater estate or not, depends upon the value of the premises. If, for’
instance, the deceased husband has left only a homestead worth not more than one
thousand dollars, the homestead right is beyond question the greater estate. The
widow, claiming under her right of dower, would only be entitled to the use and
occupation during life, of one-third of such homestead, while under the homestead law
she has a life estate in the whole of it, with survivorship to her children, until the-
youngest becomes of age. No widow, so situated, would ever claim a dower estate
in such premises, as an assignment to her would be a useless act. In this instance
her dower interest is closely merged in her homestead right. Should the husband
have left other estate, or should he have sold it without her having joined in the deed,
of course she would be endowable in such other estate.

Now in this case the house and lot were worth more than a thousand dollars. Upon
foreclosure, the mortgagee Horine paid to Walsh, the husband of pltff,, one thousand
dollars. Walsh had a right to dispose in this wise of the homestead. “While,” as the
Supreme Court says, in Cassell vs. Ross, et. al, 23 111, 244, “the homestead act was
designed more for the protection of the wife and children than of the husband, yet as
the title is usually vested in the latter, he must be treated as acting, at least to some
extent, as their trustee.” '

Indeed by the clear letter of the law, the mortgagee had a right to extinguish the
homestead right of the whole family, by the payment of the one thousand dollars to
the head of the family. There can be no question of that.

Had there been no homestead exemption, the widow would have been entitled, af-
ter death of husband, to the life estate in one third of the premises. It so happens that
in this case the property was worth at the time Horine obtained it by foreclosure and
sale, about $3000. Surely her dower right in the whole premises could not have been
worth more than her homestead right. Can she now in equity still claim her dower,
her homestead right in this instance being greater than her dower right. Her dower
right would have been a life estate in one-third of the premises, or the rent and profits
thereof, while instead of the rents and profits her husband, being also trustee for her,
got the full value of one-third of the entire property at once paid down, which at ten
per cent would net him, or after his death, his wife and children, $100.00 per year,
while the value of the rent of the entirety, deducting for repairs, insurance and charges,
only amounted to $112.50, (according to the testimony,) and the widow’s part thereof
would only amount to $37.50. It is therefore contended on behalf of the defendants in
error, that in this case the widow had no right in equity to have any dower assigned at
all in the premises. 4

But suppose that her dower, in the whole, is not merged, yet can she claim dower in
more than two-thirds of the rents and profits. One-third of the property was absolute-
ly paid for, under the homestead exemption law, and by its operation her homestead
right, which as to the one-third part of the premises was surely a larger estate than her
dower right, was fully extinguished. Now, can she claim dower in the same premises?
Suppose the house and lot had been divisible, and a thousand dollars worth of the lotand
house had been set apart as a homestead, and was now occupied by her for life, could
she have had dower assigned therein? Of course not as it would have had to be assign-
ed on her own estate. The land having been changed into money by due course of law,
her rights are not changed, and she cannot have rent and profits out of land, which wasg
once before converted into money for her benefit. The money paid under the
homestead law in this case, was precisely one third of the whole value of the land, so
she could only be endowed in the rent and profits in the other two thirds. By what
caleulation the Court came to the sum of $20,00, it is not material to enquire into, suf-
fice it to say, that it is just about the rents and profits of two-thirds of the real estate,
according to the testimony, deducting insurance, taxés and repairs. Under this view of
the case, the result of the Judge’s computation is correct, although he may have come
to it in the wrong way.

The defendant has assigned cross errors.

1st. That the Court should have dismissed the bill on final hearing, because the bill
does not allege that the said mortgage was made during coverture. If Walsh had made

“the mortgagee, before he married complainant, she could not have dower in it, against
the mortgage or those claiming under him. Chap. 84, Dower, 1 sec. Gross’ Stat., P.
231. Tt would be perceived that there was no testimony taken in the case as to time of
marriage of complainant with her deceased husband.

2d. That the Court found her entitled to any dower at all. The reasons for this as-
signment of error are already stated above, and need therefore no repetition.

GUSTAVUS KOERNER, for Defendant in Error.
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State of ILLm@LS,)
SUPREME COURT, - 88,
First Grand Division, ‘

"The People of the State of Kllinois.
WM’M i Grecting -

To the Clerk of the Cireuit Court for the Cownty of..... fL&8T7500 A nead e Sma s

BECAUSE in the record and proceedings, as alse in the rendition of the judgment of a plea which was in the

Cirenit Court of. ..«(%Wﬁf/ ahsnasa i ... County, before the Judge thereof, between...........oooovviinns

as we are informed by,,,,..................,. complaint, and we being willing that error, if any there be, should be
corrected in due form and manner, and that justice be done to the parties aforesaid, command you that if judgment
thereof be given, you distinetly and openly, without delay, send to the Justices of our Supreme Court the record and
proceedings of the plaint aforesaid, with all things touehing the same, under your seal, so that we may have the same
before our Justices aforesaid, at Mt. Vernon, in the County of Jefferson, on the first Tuesday in June next, that the record
and proceedings, being inspected, we may cause to be done therein, to correct the ervor, what of right ought to be done

according to law,

WITNESS, Sioxey Brerse, Chief Justice of the Supreme Court,

day of... »(%?//‘é ..... +..oin the year of our Lord, one
thousand eight hundred and, Q‘7 ﬂ'7/7/’/“/ e

.......................

Clerk of the Supreme Court,
P
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SUPREME COURT OF THE STATE OF ILLINOIS

o ¢ §) © ewwm— e

FIRST GRAND DIVISION

June Term, A. D. 1869

ELIZABETH WALSH, \
Pl in l‘frrnr,/‘
V8. VEoror to Monroe.
JACOB REIN,

Deft in Krror.

ABSTRACT.

v Petition for assignment of dower in usual form, in part lot 62, old town of Water
» loo,; bond for costs; summons, &ec., dated and served 20th April, 1868.
ses  Demurrer to petition; demurrer overruled ; motion by defendant to dismiss petition;

- overruled ; rule to answer by July, 1866. Aunswer of defendant: denies that petition -

er is entitled to dower, because her husband, through whom she claims, had mortgaged

« the lot to M. T. Horine, who foreclosed it, and the said husband having claimed a

right of homestead in the lot, it being worth more than $1,000, that sum was paid to
him, that is to the husband, and for that reason it is averred, she is only entitled to
dower in the residue of the property after deducting that sum from its value; and,
further, that Horine old to defendant, and both made valuable improvements, dee.

svew  HXeeptions to answer; overruled. Exceptions, &e., and Decree : 1st. That petition-
er have dower in part lot 62, “after deducting out of the same %1000, received by the hus-
band of the complainant, under the homestead law of this State ;" and also the value of the
improvements made by Horine and defendant.

v Commissioners appointed to assign the dower.

. Report that same cannot be done.

w Complainant moves court to reform its decree hereinbefore stated: motion retused,

and report approved, and cause referred to special commissioner to take evidence as to
“ value of the vmprovements made on the premises in question.
Evibence REPORTED BY COMMISSIONER.

M. T. Horine, defendant’s vendor, says he spent $250 for improvements ; for 15 years
before 1866 the property would not rent for more than $240 per annum ; repairs, $15; in-
surance, $37, and taxes, §75, each year; property worth now $5000: sold it for $4000 to de-
fendant  Gecrge Leip coiroborates Mr. Horine, and Adam Reis substantially same, except
he says the property 1s worth $300 per year rent. Gieorge Pinkle sets the yearly rent at
$240, The court, on the evidence, sets the yearly rent at $200, and that the dower interest
therein he fixed at $20 per annum,

ERRORS

Ist. In the judgment of the court that commissioners assign dower, after the deduction
of $1000.

2. Because the assessment was for $20 only, of the $200, found as the yearly value of
the rent.

3. Because said decree is against the law and the evidence.

H. K. 8. OMELVENY, for PIff in Error.
BRIEF.

1. The sum of $20 per year is inconeeivably small, and inconsistent with the proof, and
inconsistent with the finding of the court, which was $200 per annum, even after deduct-
ing the 51000 homestead and the subsequent improvements; for one-third of the $200 would
be $26 per year, atter subtracting the $127 for taxes, insurance and repairs.

2. This record scems to present the judicial eccentricity of construing law and evidence
most strongly against the petitioner for dower; whereas it has been the uniform pleasure of
courts to grant petitions of this kind with pleasure, and give to such cases a liberal inter.
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pretation. 4 Kent, side p. 61; Story Eq. Juris,, sec. 629, 630; Sisk vs Smith, 1 Gil. Rep.,
500, But the most palpable erroris in the judgment of the court, that the widow should
account for the value of $1000 paid to her husband as homestead money; or, that (to use
the language of the court) * the petitioner have dower after deduncting out of the same the
sum of $1000, received by the husband of the complainant under the homestead law of
this state.”

If this is so, then a homestead worth $1000 only, sold for debts of husband. carries with
it and extinguishes the widow’s dower, if' she survived her hushand. 1t worth $2000, the
creditor can bid it off’ at what he chooses on his debt over $1000, take h's deed and extin-
guish the right of dower.

In this case 81000 is to be deducted from the value of the property before the commis.
sioners were authorized to assign dower in the rgsidue.  No wonder they reported their in-
ability to assign dower by metes and bounds.

The dower 1s the greater estate and cannot merge in the homestead at all  The dower
would remain after the youngest child arrives at age, if a widow should s survive her
her husband. Nothing, it would seem all he better settled than that the widow cannot
be deprived of her dower without her consent or misconduect, so in any view we can take of
the case, the decree is erroneous. Sisk vs. Smith, 1 Gil. Rep., 503; Francisco vs Hendrix,

« 28 I1l., 68 ; Nichol vs Ogden, 29 I!l., 386 ; Moulton vs Hurd, 20 I1l., 142 ; Gratt:n vs Grat-
tau, 13 II1., ; Eberly vs Fineh, 13 Pa., 526, and Exparte McElwain, 29 {11, 442.

H K. S O'MELVENY, for PIff in Error
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