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SUPREME COURT,
First Grand Division.

State of Ilinois, }SS

The People of the Ste‘lte%? llinois}
To the Clerk of the Cirewit Court for the County of « G 5% 7.1 22 . Greeting :

Beecause, O the vecord and /zZﬂ&%c/ﬁZ/J, ad aldo ww the sends-
leor §/3 the /2&@?7726?%‘ .9/:) @ /zégz which was o He' Crscard Gowst 0//
/ﬁé&é;zl/ county, /&//Me the /myﬂ /%%5?/ letueen’

_,M¢7, T e e R R R N
S I o FUNR. Al ULy N /%/fﬂﬂ/d%é 1o dacd m(ﬁz?/éd/g
ctvor hath cilervened lo e z?l/z&é;; o// the %Zﬂdﬂé%ﬂé@ué& ,,,,,

nes, and Ml /ééd/z.'c& le done 16 the /mzizéd a//ézwazk/, &ammmm’;yam Hat
5// /2&(/4{;772672/ Z%fo/ le /4"&5%{ yor t/&&/ﬁ?ﬁ//% and a/zmzé it hout (/6/4/0
send lo owr /ém//&ed 0/ 02079 @%&/&7‘6%6 Gowslr Hhe tecosd and /z/ew%(/ﬁi/ g
% e %/ézéz@ a»abzeaafi/i mzz’/{ all /f&%z/zw /&1&0%477 Ho dames! wnder %awz 4@4//.,
g0 hal> we mays have the same /g/@zy 0wl Justices afotesncid als
NMount Vernon, /72 Z%ﬂ %an{? (?,/ ﬁ///%wm, o7 /% ?.Zcéc):%@7 577 .
J@W{(a Ve A.L%‘U—e/c14/£%ﬂ7z&zz’, Z-‘%a/o the vecord) and
/&z‘awe%ﬁ/a, /%%7’ zéw/wo/ﬂf/, we’ may cause to te dene theteins 1o coviec!
e ereot, whal 7/ a/'%z‘ a%%f o be done according 1o lawe.
- Wirness, the Hon! ,¢u¢ /:Z/’%% %ﬁe//
/Mw o//év the @%yzmmﬂ Gowst mm/ Hhe seal
z’%w&/f @/ MounT VERNON, féd%%vé&/&(/é/g

(/m/J 6/1/6 %//n = R o the year of>
2l S one Howsond 67%/() hundsed

/g_u S e S 5
,,,‘;,._A,ﬁ_!//(zfé(é,%w/’é/i/\v
SO 74 Olerk of the Supreme Court.
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UPREME COURT.
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SUPREME COURT,
First Girand Division.

State of INinois, }Ss

T }P? ple of the State of Ilinois,
P /
To the Sheriff of « & Lop2. . wza a2 County.

Because, I the secord and %Zﬁ&ﬁﬁ@ék%d, and aldo in the tends-
leon %3 the /26(/%772672[' 0//9 @ /&éﬂ/ wheck, was v e Crswsl Gows/ 0//
L{QZZ%iif_Q;mM,, - county, /2/02& the /M@//aw Z%Z%/Z,/ /@//wew?/, R

/?//&/; &,zﬂ&;,p i /[74,/{-/QZ;>Q/—22@L¢4 ,,,,,,, ..
Flal ,. / (/e/mmé?z{g i s dad Hat man-
/51.{) ctroe hath enlervencd to He m%/wz;/ 0// da_a'f/,, d é/ﬁ4ﬁ¢/54/4
are’ Z}Q/&Zﬁzﬁg /y Z%mwy&/éﬁz/ the secosd and ﬁzoﬁeé%}yd o// whick
dard /ém’%mmz/@,,v we fave canded lo Lo /wa///o nlo  owurd (%/&ngg/
Cowrt 7/ the S lats a/f Hlonods, at Mount Vernon, /%zw the /'zwé'gw

/ﬁ@?‘f&% Lo coscel the corots v e dame, tn dwe form and NANNEY, @2r-=

mz’aééy lo law, /%27%55 we command yox, that @ f&&@/ and /qz&%&/ men
: = 7 /

\(//Zaajg 5475473%; o %Wg notive to the sacd. ot o i V///: it
Z& &3 Z : ,,w‘f.wa7 Ws oSN iR R e e e N / s B Bl

o e |k B R AT 5

Hat 4 ,,,,,,,,,,,,, /2 and a%/waz /%/Wg the /244/&&64 a// ;m daed 9%%%7;25
%ﬂwﬁé al Z‘Zﬂ%}o tetmy 6/;;445/ gﬁt&i/’, X% holiden o/ Viount Vernon,
172 datd @fé/a/”; on' e %’M{j \j];edféw/o c%‘m@ He’ decond %ﬂ@/m/o o
N ovemter nezd, 1o feard the ecords and /zwaeeaé%/d ?/ézedam{ and the
ctictd c%a/wa/, %/é, sl thenk //4/ and /éz/%z 70 do and’
wececve whal the sacd %ﬂuzé) hall ordes o this /g%a/// and Kuve you
//my thewe e names of those {7/ whom o stall /&i‘y the' sacd
/%/4 s / w cisln.) nolrce Z‘&yé/ﬂ/ﬂﬁ A
Wirsass, ofy ot Z e Gt By

ﬁd/zée 6//0 the @%&%7‘6772&/ %ai//an@/ e seal

Z’%Zﬂ&%) @/ MouNt VERNON, this e e la ol

5/4%) 0/%%; S Sl o the year 0/é

0wl _Lovd one  Mousand 572%{6 Aundved

aﬂa{éz@i =i
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IN THE SUPREME COURT.

——— e e

1 FiIRsST GRAND DIVISION.

Staie of ¥ ilinois, |

S8, November Term, 1864.
MARION COUNTY, ;

Craarres Durrierp }

l
vs. r ERROR TO MARION. %

|
Wirrtam J, A, DeLacy. |

This suit is replevin.

PAGE 1 &2 Declaration and caption of Records.
3ad Pleas.
5 Pleas and Replication.
6&7 Orders of Court.
.8 Verdict. Motion for new trial overruled, and plaintiff accepts.
9 Heading of Bill of Exceptions.
9 George Castleman introduced as witness. Testified: I reside with

Amos Duffield, and did reside with him from the year 1860 to the present
time. I know the property mentioned in Declaration. They were on the
farm formerly belonging to Amos Duffield.

The Deft came there and asked me it Amos Duffield had any property.

- I'told him I did not know. He then went out on the prairie and drove up

the mares and colts, and said he would levy upon them, and told me he would

hold me responsible for them. T told him I would not be responsible. The
property was afterwards sold by the Deft.

Cross-camined.—I never knew any change in the possessions of the
property in controversy, that it had always remained i the possession of
Amos Daflield so far as he knew.

16 By agreement the deposition of A, D. Niles was read: I am book-
keeper, over forty years old, and reside in Louisville, Ky. I know Charles
Dutlield, have known him  from boyhood. 1 have been in the employ of
Charles Dufficld as book-keeper since 1855. According to the books of C.
Duffield & Co., Amos Duffield owed Nov. ist, 1861, notes to the amount ot
$6,621 45, with interest on same, payable to C. Dutlield & Co., and were
given in settlement of an account for sundry articles of provisions.  Articles
ordered, partly written and some verbal, and for money advanced him, and
all assumed and charged to Charles Duffield on the book of €. Duffield &
Co. Amos Duffield alse owed Charles Duffield an account which I kept made

- up Nov. 1st, 1861, amounting to $6,572 44, the average due, which I found
to be Oct. 1st, 1860, which is almost all for money loaned him, the only credit
up to this is £274 45. The amount of indebtedness of Amos Dufficld to Charles
is $13,205 89, without the interest. -Charles Duffield is liable for Amos as
sceurity on the sum of $4,080.  Charles has done many favors for Amos, to
my knowledge, during the five years past, withont any compensation what-

waa
it

ever.  The business T was conducting for Charles Duffield & Co., was in
| Lonisville, Ky., since 1855 till Nov. 1861.

The nieans of my knowledge of said indebtedness was from thebooks, '
and performing most of the transactions myself. The indebtedness was
mastly for money loaned him ; a small part for provisions and goods purchas-
cd for hin. The provisions sold, and goods purchased, I most generally at-
tended to myselt; being book-keeper, salesman and] shipping clerk. I pat

—
e

the money up in packages and sent it by Express, and made the ch:{ﬁges in
the book against Amos. I know of liquidation of the amount ot indebted-
ness stated, ;
1877 Amos Duflield testified : T know the horses deseribed by the witness
Castleman. 1 onee owned the horses and wagon, -~ sold these horses and
‘agon to the Plaintiff about the 8th November lﬁ(\rﬂj"with other articles.
14 Bill of Sale. "

-~

-
=

Spion-g7

Lot =




e

i

¥

20

(2)

I was indebted to Charles Duffield for all thas money invested in the
land and property , and to live upon he furnished me the money to improve
the farm. The Plaintiff demanded the property of the Defendant after the levy.

Cross-examined :—The witness was shown a paper which he identified,
and pointed out the articles, embracing those levied upon.

He said the articles were valued separately, and afterwards set down
in lots together, and a total price set opposite. The Plaintiff furnished me
a large amount of money, and I am still indebted to him over and above
this sale, to hetween three and four thousand dollars. That PItf was out
bnqe or twice a year frorq 1858 to the date of sale, giving directions about
the iniproven;ents on the land. Witness hought one thousand acres of land,
that he put between three and four hundred acres in cultivation. That from
1858 to 1860 he sold thesc lands to Pltf,

The farm on which the property was, is the land of the Pltf, that he
had sold it te him before that time. That when the war broke out, and trade
stopped with the South, he had two hyndred tqns of hay, and a wheat crop
of four hyndred acres, and was in debt, that he wanted 10 secure Pltf. Mr.
Frew was pressing on his elaim about $325, and Merton nhout $700. That
he owed some other debts, but the other ereditors were not pressing.  That
to secure Frew and Merton, he gave a chattle mortgage on 221 acres of wheat
before the sale to Pltf, which he thought was more than worth the amount
owed them. -

That when his brother Charles, the Plaintiff, came, he told him his
situation, and sold him all the property named izn the bill of sale as an abso-
lute sale.  The sale was completed here in ‘tige Cowrt House, and Martin &
Marshall called as witnesses. I was to, remain on the farm at $25 er month,
and to have the use of the farnitare, The properiy was not removed from the
farm, but Pl appointed Wardell, who lives in Sandoval, two miles distant,
bis agent. and withess was to aecount to him for any property marketable
that was sold. That he has reported to Wardell since that time all sales.
That he had been paid, since this conteact, his wages from time to time.
The lagt payment was made about a month ago.  Witness and Pltf came to
Salem and had Maptin and Marshall witness the sale, because they were con-
sidered responsible apd reliable men.  Has not pad Pitt anything for the
use of the property sold to Pltf

Wardell testified: 1 was appointed agent of Charles Duffield, by
him, about the 8th of November, 1861, and had the care of the furm and
property alluded to. 1 was to make settlements with Amos fov the procecds
of the farm, and account for the samo to Pltf. The farm, with *%all the
property upon it, was turned over to me, and Amos was employed by Charles as

g laborexuipon the farm at 325 per  onth.

Cross-coamined :—1 never made settlement with Charles since I was ap-

pointed his agent. That he had not exercised any control over the property.
The same had remained with Amos as before the sale. That he had not
rented the farm on which Amos lived, except a few acres; vut that the farm
had been under the control of Amos, That Amos had not paid over to him
any of the proceeds of the sales of grain onthe land sold to Pltf. It was
admitted that Deft was 1 corstable, had an execution against Amos Douffield,
and levied it upon the property in controversy, which was in favor of Merton,
The indebtedness to Merton wis $180 00,

Deposition of Clark : T was present at a couversation hetween Pltf
and Deft, with regard to properiy levied upon by Deft. It wasa horse or
horses. Tt was in March 1862, in Salem, Ilinois. T heard PItf make a de-
mand of Deft for a horse which had been leviad upon by Deft.

This was all the testimony.

The Court permitted the following instructions for Deft. Pltf oxe opts.

4 ThelCourt instructs the Jury for Deft, that the PItf in this suit must
prove to the satisfaction of the Jury, by affirmative evidence, that the title
to the property mentioned in the declaration in the cause, is the property of
Charles Duffield, purchased in good fuith, and without fraud: and unless
they =o believe, must find for the Defendant,

2 That even though it may be shown that a contract of absolute sale of
property in question, not tinetured with fraud, may have heen proven by the



| (3)
| Pltf; yet, unless, the Pltf has proven by sufficient testimony, that the
| property in question was openly, actually and exclusively taken into the pos-
| session of Charles Dufficld, or by some one for him as agent at the time of
[ the sale, and passed out of the possession of Amos Duffield, that such sale
: wes, and is nuli and void, and a fraud upon the rights of the creditors of
Amos Duffield, and that the Jury must find for Defendant.

3 That in making up their minds as to a question of fraud in this case
between Charles Duffield and Amos, the J ury are entiled to consider the fact
of the relationship of the parties, the failing circumstances of Amos, and un-
usual particularity of the parties in making the contract of sale, and if they
believe from the evidence, that the sale was pretended to be made to defraud
the creditors of Amos Duffield, they must find for the Deft.

92 | 4 The Court on behalf of Deft in the above cause instructs the Jury that
: in coming to a conclusion as to the rights of the parties in this suit they
ought first to be satisfied from the evidence that the property in controversy
was actually delivered in an open and visible manner at the time of sale by
Amos Duffield to the Pltf, or his lawfully authorized agent, and unless they
are satisfied from the proof that such delivery did take place at the time ot
sale, their verdict ought to be for the Deft.

6. Instructiou.

93 | 7 That in deciding upon the question as to whether the sale from Amos
to Charles Daffield was made in good faith, the Jury have a right to take in-
to consideraﬁori any circumstances which if proved tend to show a fraudlent
mtent in sqiq‘ Amos and Charles, such as their relationship, and the said
. Amos being ?h_p seller and agent to receive the property for his brother
Charles. The indebtedness of the said Amos at the time of sale, and any

unusual pal'ti‘vc;ul:u'ity used in making the contract of sale ; also, the sale being
a transfer of every article of property in posession of said Amos, withont any
remuuneration whatever, together with all the circumstances surrounding the
. transactionsin proot before them, having a tendency to show bad faith in the
transaction, or a fradulent intent ou the part of Amos and Pitf, in making
said eontract of sale.

8. Instruction.

24 Plaintift ’s instructions.
No. ! &2,
a5 No. 8,4, 5, 6.

ERRORS ASSIGNED.
And the said Pift for the assignment of errors in this behalf does here

say and set forth that the said Court erred.

| Ist. In admitting improper evidence before the J ury.
2d. In giving Defts instructions severally, 1, 2, 3, 4 5, 6, 7and 8§,

‘ 3d. In overraiing motion for new trial, and entering judgment ou verdiet,

4th. Because on!the evidenee the verdict should in law have been
for the Plaintiff, :

5th. Because the Court erved in the Judgment as rendered on the ver-
dict of the Jury. Wherefore the-saidtPHt for these and other errors in t}
| cause, the same ought to be reversed. :
‘ WILLARD & GOONDNOW,
OMELVENY & MERRITT.
| Attorneys for Plaintiff,
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WILLIAM J. A. DELANCY.

An actual delivery of goods is not always required, but a virtual coéfi-

€HARLES DUFFIELD, g

gtructive deltvery is sufficient. Bailey vs. Ogden, J. R. 399.

Oa the sale of land, and possessions taken, articles sold on the premi-
ses to the purchaser of the land pass with it, and that is a sufficient delivery
of the personal property. DeRidder vs. M’ Kright, 13, J. R. 294.

A change in the wzatwublup of the pal ties to propartv, gueh as ming as
the hoasehold goods to another, aml smu rema.mmg n fmm]g wuth the ‘endee
is sufficient delivery: Ludlow vs. Hurd, 19, J. R. 218, '

Fhe law will saction a dona fide transaction in the sale of goods, and not

‘deent, dn gvery ease, a re-delivery of the goods to the vendof frnuc%ulent when

madé for faic and honorable purposes. Powers ysa Gyeen, 14 Hls R. 391.
“+The quesmon of delwely is a question ot fact for & Jury, to be determmcd
by ’refex euce to all the surrounding clrcnmstanee.s, which must be iooked at
in prder to see if there has been a virtual ehann'e of passessions, as well as a
chauge of owueng}up Addxson on Contlacts. Second American, from ‘the
fourth English edition, page 242.
1t must be he mtent. of‘ both pa,ltles to a gopveyance, to practice s
fraud, in order to render the contract void. 20 Ills 448.
WILLARD & GOODNOW, Attys for Pith
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IN THE SUPREME COURT.

B e —

‘ FIRST GRAND DIVISIONW.

Stale of Kilinois,
- 88 November Term, 1864.
MARION, COUNTY,

Crarres DurrizLp )
l
v8: + ERROR, TO. MARION.

|
WirLiam J. A. DEI.;A.::Y./J)

This suit is replevin.

Declaration and caption of Records.
Pleas.

Pleas and Replication.

| Orders of Court.

I

[e]

=,

Verdict.  Motion for new trial overruled, and plaintiff accepts.
Heading of Bill of Exceptions.
George Castleman introduced as witness. Testified: I reside with
Amos Dauflield, and did reside with him from the year 1860 to the present
time. I know the property mentioned in Declaration. They were on the
farm formerly belonging {o Amos Duffield.
The Deft came there and asked me it Amos Dufiield had any property.
I told him I did not know. He then went out on the prairie and drove up
i the mares and ecolts, and said he would levy upon them, and told me he would
- hold me responsible for them. T told him I would not be responsible. The
property was aiterwards sold by the Deft.

Cross-examined.—I never knew any change in the possessions of the
property in controversy, that it had always remained m the possession of
Amos Duffield so far as he knew.

By agreement the deposition of A. D. Niles was read: I am book-
keeper, over forty vears old. and reside in Louisville, Ky. T know Charles
Duffield, have known him from boyhood. I have been in the employ of
Charles Duffield as book-keeper since 1855. According to the books of C.
Duffield & Co., Amos Duffield owed Nov. Ist, 1861, notes to the amount ot
$6,631 45, with interest on same, payable to €. Duflield & Co., and were
given in settlement of an account for sundry articles of provisions. Articles
ordered, partly written and some verbal, and for money advanced him, and
all assumed and charged to Charles Duffield on the book of C. Dufficld &
Co.  Amos Duffield also owed Charles Duffield an account which I kept made
up Nov. 1st, 1861, amounting to $6,572 44, the average due, which I found
to be Oct. 1st, 1860, which is almost all for money loaned him, the only credit
up to this is $274 45. The amount of indebtedness of Amos Duffield to Charles
is-$ Charles Duffield is liable for Amos as
security on the sum of $4,080. Charles has done many favors for Amos, to

my knowledge, during the five years past, without any compensation what-
ever. The business I was conducting for Charles Duffield & Co., was in
Louisville, Ky., since 1855 till Nov. 1861.

The means of my knowledge of said indebtedness was from the books,
and performing most of the transactions myself. The indebtedness was
mostly for money loaned him ; a small part for provisions and goods purchas-
ed for him. The provisions sold, and goods purchased, I nost generally at-
tended to myself, being book-keeper, salesman andj shipping clerk. I pat
the money up in packages and sent it by Express, and made the changes in
the book against Amos. T know ofgliquidation of the amount ot indebted-

ness stated.

Amos Duflicld testified : I know the horses described by the witness
Castleman. | once owned the horses and wagon. [ sold these horses and
wacon to the Plaintiff about the 8th November 1861, with other articles.

Bl of Rale.
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15 I was indebted to Charles Duffield for all ths money invested in the
- land and property , and to live upon he furnished me the money to improve
| thefarm. The Plaintiff demanded the property of the Defendant after the levy.
| Cross-ezamined :—The witness was shown a paper which he identified,
| and pointed out the articles, embracing those levied upon.

18 | He said the articles were valued separately, and afterwards set down

in lots together, and a total price set opposite. The Plaintiff furnished me

a large amount of money, and I am still indebted to him over and above

this sale, to between three and four thousand dollars. That PItf was out

once or twice a year from 1858 to the date of sale, giving directions about

the improvements on the land. Witness bought one thousand aeres of land,

that he put between three and four hundred acres in cultivation. That from
| 1858 to 1860 he sold these lands to PItf.

17 The farm on which the property was, is the land of the Pltf, that he
had sold it te him before that time. That when the war broke out, and trade
stopped with the South, he had two hundred tons of hay, and a wheat crop
of four hundred acres, and was in debt, that he wanted 10 secure PItf, Mr.
Frew was pressing on his elaim about $225, and Merton nhout $700. That
he owed some other debts, but the other creditors were not pressing.  That
to secure Frew and Merton, he gave a chattle mortgage on 221 acres of wheat
before the sale to Pltf, which he thought was more than worth the amount
owed them.

That when his brother Charles, the Plaintiff, canie. he told him his
situation, and sold him all the property named in the bill of sale as an abso-
lute sale.  The gale was completed here in the Court House, and Martin &
Marshall ealled as witnesses. 1 was to remam on the farm at $25 per month,
and to have the use of the furniture. The property was not removed from the

8 farm, but Pltf appointed Wardell, who lives in Sandoval, two miles distant,

: his agent, and witness was to account to him for any property marketable

that was sold. That he has reported to Wardeli since that time all sales.

That he had been paid, since this contract, his wages from time to time.

The last payment was made about a month azoe.  Witness and Pltf came to

Salem, mld.h;‘ld. 'M;' tin and Marshall witness the sale, becauso they were con-

sidered l‘usponsi_b_l;u and reliable men. Has net paid Pitf anything for the

use of the property sold to Pltf.

Wardell testified: I was appointed agent of Charles Duffield, by
him, about the 8th of November, 1861, and had the care of the farm and
property alluded to. I was to make settlements with Amos for the proceeds
of the furm, andy account for the sam» to Plif, The farm, with all the
properiy upon it, was turned over to me, and Amos was employed by Charles as
a laborer.npon the farm at $25 per n onth.

i3 Cross-examingd —1 never made a settlement with Charles since I was ap-

- pointed his agent.” That he had not exercised any control over the property.

The same had remained with Amos ad before the sale. That he had not

rented the farm on which Amos lived, except a few acres; put that the farm

had been upder the control of Amos.  That Amos had not paid over to him
any of the proceeds of the sales of ¢rain oathe land sold to Phtf. It was
admitted that Deft was a corstable, had an execution against Amos Duflield,
and levied it ﬁpén the property in controversy, which wasin tavor of Merton.

The indebtedness to Merton was $180 60.

20 Deposition of Clark: T was present at a conversation hetween Pltf
and Deft, with regard to property levied upon by Deft. Tt wasa horse or
hovses. It wasin March 1862, in Salem, Illinois. I heard Pltf make a de-
mand of Deft fof a horse which had been levied upon by Deft.

This wus all the testimony.
. The Court permitted the following instractions for Deft. Pltf oxe epts,

1 TheZCourt instructs the Ju‘ry for Deft, that the Pltf in this suit must

» ~ g . ' prove to the satisfaction of the Jury, by affiemative evidence, that the title
! 3 W . P " ’ o= 5 - . s
N g peci to the property mentioned in the declaration in the cause, is the property of
VA I 0 ) ~dD Charles Duffield, purchased in good faith, and without fraud: and unless

they so believe, must find for the Defendant.

2 That even though it may be shown that a1 contract of absolute =ale of
‘.(,,f".:k, - LA properyy i question, not tinctured with fraud, may have been proven by the

=%
o et
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PItf; yet, unless, the PIitf has proven by sufficient testimony, that the
property in question was openly, actually and exclusively taken into the pos-
session of Charles Duffield, or by some one for him as agent at the time of
the sale, and passed out of the possession of Amos Duffield, that sach sale
wes, and is null and void, and a fraud upon the rights of the creditors of
Amos Dufiield, and that the Jury must find for Defendant.

3 That in making up their minds as to a question of fraud in this case
between Charles Duffield and Amos, the Jury are entiled to consider the fact
of the relationship of the parties, the failing circumstances of Amos, and un-
usual particularity of the parties in making the contract of sale, and if they

. believe from the evidence, that the sale was pretended to be made to defrand
| the creditors of Amos Duffield, they must find for the Deft.

22 4 The Court on behalf of Deft in the above cause instructs the Jury that
in coming to a conclusion as to the rights of the parties in this suit they
ought first to be satisfied fromr the evidence that the property in controversy
was actually delivered in an open and visible manner at the time of sale by
Amos Duffield to the Pltf, or his lawfully authorized agent, and unless they
are satisfied from the proof that such delivery did take place at the time of
sale, their verdict ought to be for the Deft.

6. Instruction.
23 7 That in deciding upon the question as to whether the sale from Amos
Ao o 1o Charles Daflield was made in good faith, the Jury have a rigqht to take in-
| to consideration any circumstances which if proved tend to show a frandient
fiic Lo { © intent in said Amos and Charles, such as théir relationship, and the gaid
: ' Amos being the seller and agent to receive the property for his brother
Charles.  The indebtedness of the said Amos at the time of sale, and ans

} ¥ § 4L unusual particularity used in making the contract of gale ; also, the sale beinu
b U AN Soke : a transfer of every article of property in posession of said Amos, without any
\ L LAAA renneration whatever, together with all the circumstances surrounding the
\ ,{'\ . { 5 - transactions in proof before them, having a tendency to show bad faith in the
\ R transaction, or a fradulent intent on the part of Amos and PItf, in making
sald contract of sale.

8. Instruction.
24 Plaintiff 's instructions.
Nl‘. I'& 2,
No. 8. 4, 5, 8.

13
e

ERRORS ASSIGNED.
And the said Plft for the assignment of ervors in this behalf does hera
say and set forth that the said Court erred.
Ist. In admitting improper evidence before the Jury,
2. In giving Detts instructions severally, 1, 2, 3, 4 5, 6, 7and 8.
3d. In overruiing motion for new trial, and entering jndgment on verdict.
4th. Beeause on!the evidence the verdiet should in law have heen
tor the Plaintiff,
5th. Becanse the Court erred in the Judgment as rendered on the ver.
dict of the Jury.  Wherefore the said Plft for these and other errors in this
eause, the same ought to be reversed. '
1 WILLARD & GOODNOW,
! OMELVENY & MERRITT. .
| Attorneys for Plaintiff,

A biefh
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WILLIAM J. A. DELANCY. BREIEF.

An actual delivery of goods i not always required, but a virtual con-
structive delivery is sufficient. Bailey vs. Ogden, J. R. 399.

On the sale of land, and possessions taken, articles sold on the premi-

CHARLES DUFFIELD, 2

ses to the purchaser of the Jand pass with it, and that is a sufficient delivery
of the personal property. DeRidder vs. M’ Knight, 13, J. R. 294.

A change in the relationship of the parties to property, such as acting as
the head of a family, and resigning that position and selling out
the household goods to another, and still remaining in family with the vendee
is sufficient delivery. Ludlow vs. Hurd, 19, J. R. 218.

The law will saction a bona Jide transaction in the sale of goods, and not
deem, in every case, a re-delivery of the goods to the vendor fraudulent, when
niade for fair and honorable purposes. Powers vs. Green, 14 Tlls R. 391.

The question of delivery is a question ot fact for a a Jury, to be determined
by reference to all the surrounding cncumstances which must be looked at
in order to see if there has been a virtual change of possessxons, as well as a
change of ownership. Addison on Contracts. Second Ameucan from the
fourth English edition, page 242.

It must be the intent of both parties to a conveyance, to practicc a
fraud, in order to render the contract void. 20 Iils 448.

WILLARD & GOODNOW, Attys for Pltf.
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