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IN THE SUPREME COURT O# IL{INOIS,

VIRST GRAND DIVIBION. ..o s et o NOVEMBER TERM, 1861,

APPELLEES’ BRIEF.
Harrison Rayburn, Appl't :
V8

George W Day, Bowen Matlock, Appellees.

Appellants abstract defective. W, Stephenson (page 12) states that it'was not his intention to release
Rayburn. Stout states (page 13 and 14) that acet’s filed in the case are copies of the Bills of Goods
sold by him to Rayburn, he thinks.

Individual note given by one partner, only extinguishes original indebtedness when expressly taken in
satisfaction thereof.

Intention of parties taking such note governs, and such intention is a question for a jury*
——Story’s Pact. page 250 et seq. Collyesr’s Part. 506; Kirwen vs. Kiiwan, 2 Crompt & Mecs. 617. Gow’s Part. 157, Thompsen
vs. Percival, 5 B and Adolph, 925, 4 Metcalf, 12, 1 Strange, 426 9 Johns 210, 3d Hast, 258, 1 Burrow 9 6 Cianch 253-264
Att’y, without express authority, cannot release u partner from liability.

Exhibits referred to and made part of evidence contained in Bill of Exceptions, not being in the re-

cord, the Court will presume sufficient in them on which to found a verdict, (pages 11th & 14th.)

WM. B. COOPER, Appellees’ Att'y.
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In the Supreme Court, State of Illinois.

At Wount Vernon----November Term, A. D, 186L

HARRISON RAYBORN
'S,

GEORGE W. DAY § BOWEN MATLOCK.

BRIEF OF PLAINTIFF IN ERROR.

Tue first error assigned, we insist, is well taken. Where a
prommissory note is taken, an action cannot be prosecuted on the
original cause of action, unless the note is produced and offered to ‘
be surrendered or cancelled. MeConnell v. Stellinus ef «l., ;yyff: /)7
707.

In this case, it is clearly shown, that a note and mortgage had
been taken, and the mortgage foreclosed;—the note having been
rejected, they now, without swrrendering the note and mortgage.
seek to recover on the account, and also retain the property mort-
aaged.

M e f;fg sty

As to the second errov assigned, it is prabébles that the judg-
ment was larger by over $100 than the indebtedness provega Iow
this amount was arrived at by the Court, ecan only be imagined by
supposing that the Court allowed interest on the account, and that
that was erroneous, is established beyond a doubt by the following
cases :  Summis v. Clark et al., 13 1. 546; Aldrich v. Dunkamn, 16
1. 404; Hitt v. Allen, 13 T11. 592,

For these reasons, we think there can be no hesitation in setting
2 # o
aside the judegment below, and awarding a new trial.

E. L. HOWETT,

For Plamtil” in Error.
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ABSTRACT.

GEORGE W. DAY AND LOWE\I A A’lLOCK
v APPEAL FROM CLAY:
JESSE BARBRE AND HARRISON RAYBURN.

Rayburn only served with process, no appearance by Barbre.
Action of Assumpsit, brought on Promissory note, and account for goods sold.
Please general issue and non est factum, sworn to by Rayburn.
T'rial b} the Court, without the intervention of a jury, by consent of partw
Page 4. Testimony of PI'ffoffered Promissory note in evidence mgned by Barbre & Rayburn, to sus-
tain the case, which was objected to by Def’t; Court sustained the objection and held the
note, not admissable under the pleadings.

Puges 10 11and 12, The pl'ff then called Wim. .J. Stephen<on, who after being sworn. stated he has been deing
business as Att’y for pl'fis who are merchants in Cincinnati, about the 1st of April, 1860, he
reccived from pl’ﬂ\ an account on Barbre & Raybura, amoantinz to $1,172,70, 1)"111L1p&| and
a charoe of $71,32 interest; he thinks the account filed with this declaration is a copy of
the one he tcce.vul he called on Barbre, requesting him to put the account in a note, Bar-
bre was willing to do so, witness drew the note filed in this case, putting the $71,72 in as

’g princ.pal and Lumputed interest on the account at ten per cent. from the 8th of \Luuh 1860,
aud placed that also in the note as principal, making the azgregate of $1,254,41-100 dollars,
i witness called on Rayburn, the defendant, and req'ustul him to sign the note, ho refused to do
s0, stating that he did not wish to place himself or the debsin a different situation, that Bar-
bre had agreed to pay it and it could be collected off of him; Barbre afterwards signed  said
NP note in the name of Barbre & Rayburn, without the consent of Rayburn.  ‘The note was giv-
en for the account filed in this cause.  Rayburn gave noorders nor did consent to sign his
. name to the note, Barbre & Rayburn were not doing business together at that time. DBar-
N 4§ bre cave the pl'ffs a mortgage on 240 aeres of land in this county as su curity for said debt,
§ : the land was Barbre’s umn‘u]ml property; there is A deqiu: of toreclusure rendered on said \,
mortgage in this Court. TP rae ot ¥ Wm»vw T W%/W%/W %
\Q Piger 13 01a 14 8. 8. Stout was then called and swort:w?(n' the pl'tfs and testified he 1s a clerk in the store - 1‘ S
= of the plff’s, who are merchants in Cincinnati; he is a =alesman; was in the store as such
salesman, March, 1859; he sold Barbre & [m}bmn several bills of goods; he does not keep
N ‘\“ the books; witness has examined the pl'ffs books; the aceounts filed herewith in this case are
~ i correct copies of the books.y The ccods were ml(l part on terms of six menths and part on
. 2 terms of net-eash as stated in exhibit A in June, 1859; Barbre came to the store of pl'ff,said
§ he was doing bnsiness alone, he and Rayburn had m\vmel pl'fls sold him a small bill of
S § geods. It is the custom of our house for the Bookkeeper to charge the accounts as soon as
\b sold, and charge interest after the time of payment, the bills of ;_ur_>d> marked exhibit B C D
E F and G were sold to def’ts befure the dissclution; I think the pI'ff knew the partnership
of defendants was dissolved in May or June 1859,  The amounc due on the bills of goods as
appears from pif’s baoks without interest is $1,172 59; don’t kuow as det’ts hadany kuowl-
edge of our custom as to eharging interest when the g()uds were sold.
The piff's here called J. P. Hungate, who being sworn, testified he is acquainted with
Barbre & Rayburn the defandants herein they formed a partnership in the mercantile busi-
1 ﬁ/ / ness in March 1859, continued such partnership about two mouths, Barbre continued in bu-
e s dante A4l siness in tiis placgquntil the spring of 1860.

Puges 15 and 16. The delendant called W, J. ‘\‘tcphuxwx and handed him the mortgage referred to inhis
former testimony; he stated that this is the wortgage I took of Barbre “and wife on 240 acres
of land in thiscounty to sccure the payment of \ud debt. The defendant here offered the
mortgage in evidence. - Thiswas all the eviderce in the case, whercupon the Court rendered
judgment for the plif’s and agaivst the def’t Rayburn for $1,279,73.  Def’ts moved for a new
trial, the Court overruled the motion, and entered final judgment as before stated, for the sum
of $1,270,72, and costs of suit, to all of which the def’t by his counsel, at the time excepted.

BE. L. HOWETT, Att’y for Defendant.

Pages 14 and 15,

ERRORS ASSIGNED.

1t The Court erred in rendering judgment against Rayburn, the taking note and mortgage
from Barbre wasa full satisfaction of the debt as to R 4)burn

oud. The Court erred in rendering judgment for $1 279,73, when the amount of piff’s account
was only $1,172,57.

3rd. Interest cannot be eharged on the account as there was no agrecment to pay interest, and
the plff’s were not hindered or delayed in the colicction of their debt by any act of def’t Ray-
bura,

4 -
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IN THE SUPREME COURT Of IL{INOIS,

FIRST GRAND DIVIBION. . v eiic mtibrm ey i NOVEMBER TERM, 1861

APPELLEES’ BRIEF.
Horrison Rayburn, Appl't 1
V8

Greorge W Day, Bowen Matlock, Appeilees. J

Appellants abstract defective. W. Stephenson (page 12) states that it was not his intention to release
Rayburn. Stout states (page 13 and 14) that acet’s filed in the case are copies of tke Bills of Goods
sold by him to Rayburn, he thinks .

Individual note given by one partner, only extinguishes original indebtedness when expressly taken in
satisfaction thereof.

Intention of parties taking such note governs, and such intention is a question for a jury:

—Story’s Pe . page 230 e; seq. Collye:’s Part. 506; Fi wan vs. Kitwan, 2 Crompt & Meez, 617. Gow’s Part. 157, Thompson
vs. Percival, 5 B and Adolph, 925, 4 Meicalf, 12, 1 Stravge, 426 9 Johns 210, 3d Hast, 258, 1 Buirow 9 6 Cranch 253-264

A"y, without express authority, cannot release u partner from liability.
Exhibits referred to and made part of evidence contained in Bill of Exceptions, not being in the re-

cozd, the Court will presume sufficient in them on which to found & verdict, (pages 11th & 14th.)

WM. B. COOPER, Agpellees’ Att'y.
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In the Supreme Court, State of Illinois.

KRS GRAND DIVISION

At Mount Vernon----November Term, A. D, 1861

HARRISON RAYBORN
(AN

GEORGE W. DAY § BOWEN MATLOCK.

BRIEF OF PLAINTIFF IN ERROR.

Tre first error assigned, we iusist, is well taken. Where a
prommissory note is taken, an action cannot be prosecuted on the

original cause of action, unless the note is produced and offered to{, ¢‘1)

be surrendered or cancelled. MecConnell v. Stellinus ef «l.. ‘iﬂ I'i
707.

In this case, it is clearly shown, that a note and mortgage had
been taken, and the mortgage foreclosed;—the note having been
rejected, they now, without surrendering the note and mortgage,
seek to recover on the account, and also retain the property mort-
gaged.

‘, &t (s ettt

As to the second error assigned, it is’ pyeb&b‘ie that the judg-
ment was larger by over $100 than the indel btedness proveyn [ow
this amount was arrived at by the Court, can only be imagined by
supposing that the Court allowed interest on the account, and that
that was erroneous, is established beyond a doubt by the following
cases : Saromis v. Clark et al., 13 T 5465 Aldrich v. Dunhamn, 16
1. 404 ; Hitt v. Allen, 13 TI. 592,

For these reasons, we think there can be no hesitation in setting
aside the judgment below, and awarding a new trial.

E. L. HOWETT,
For Plamntiff' in Error.
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Page 4.

¢+ Pages 10 11and 12,

Luge: 1iand 14,

Pages 14 and 15,

Pagos 15 and 16.

st

ABSTRACT

GEORGE W. DAY AND BOWEN MATLOCK

vs APPEAL FROM CLAY.
JESSE BARBRE AND HARRISON RAYBURN.

Rayburn only served with process, no appearance by Barbre.

Action of Assumpsit, brought on Promissery note, and account for goods sold.

Please general issue and non est factum, sworn to by Raybarn.

Trial by the Court, without the mmr‘smxtma of a jury, by consent of parties.

Testimony of PU'ffoffered Promissory vote in evidence,signed by Barbre & Rayburn,to sus-
tain the case, which was objected to by Det’t; (,uux'h sustained the objection and held the
note, not admissable under the pleadings

The pl'ff then called Wm. J. :Sz.m")‘lmlson who after being sworn, stated hie has been deing
business as Att’y for pl'ffs who are merchants in Cincinnati, about ¢ he Ist of April, 1860, he
reecived from pl’ffs an account on Barbre & Rayburn, amounting to $1,172,70, pr incipal, and
a charge of $71,32 interest; he thinks the account filed with this declarationis a copy of
the one he received, he called on Darbre, requesting him to put the account in a note, Bar-
bre was willing to doso, witness drew the note filed in this case, putting the $71,72 in ag
prineipal and computed interest on the aceount at ten per cent. from the 8th of March, 1860,
and placed that also in the note as principal, making the azgregate of $1,254,41-100 dollars;
witness called on Rayburn, the defendapt, and nquemod him to sign the note, he refused to do
s0, stating that he did not wish to pmec himself or the debt in a different situation, that Bav-
bre Lad dgn,ed to pay it and it could be collected off of him; Barbre afterwards signed said
note in the name of Barbre & Raybury, without the consent of Rayburn. The note was giv-
en for the account filed in this cause. Rayburn gave noorders nor did consent to sign his
name to the note, Barbre & Rayburn were sing business together at that time. Bap-
bre gave the pl'ffs a mortgage on 240 a id i this county as sccurity for said debt,
the land was Barbre’s individual property; there is a decree of foreclosure rendered on said
mortgage in this Court.

£, 8. Stout was then called and sworn for the pl ffs and testified he is a clerk in the store
of the plff’s, who are merchants in Clucionati; be is a salesman; was in the store as sueh
salesman, March, 1859; he scld Barbre & Rzzybnrn several bills of goods; he does not keep
the books; witness has exami .cxd the pl'ffs books; the accounts filed berewith in this case are
correct copies of the books. The coods were sold part on terws of six months and part on
terms of net cash as stated in exhibit A in June, 1859; Barbre came to the store of pl'ff,said
he was doing buosiness alone, he and Rayburn had dissolved; pl'ffs sold him a small bill of
geods. It is the custom of our house for the Bookkeeper to charge the accounts as soon as
sold, and charge interest after the time of pay ment, the bills of ¢ ood~ marked exhibit B CD
E F and G were sold to def’ts before the dissolution; I think the pl'ff knew the partnership
of defendants was dissolved in May or June 1859, Lhe amouns due on the bills of goods as
appears {rom piff's baoks without interest is $1,172 5% doa’t know as det’ts had any knowl-
edge of our custom as to charging interest when the goods were sold.

“Lhe plf’s here called J. P, Hungate, who bemg sworn, testified he is acquainted with
Barbre & Rayburn the defandants herein they formed a partnership in the mercantile busi-
ness in Mareh 1859, continued such partnership about two months, Barbre continued in bu-
siness in this place until the spring of 1860.

The defendant called Wm. J. Stephenson and banded him the mortgage referred to inhis
former testimony; he stated that this is the mortgage I took of Barbre and wife on 240 acres
of land in thiscounty to secure the payment of said debt. The defendant herc offered the
mortgage in evidence.  This was all the eviderce in the case, wbereupon the Court rendered
judgment for the plft’s and against the def’t Rayburn for $1,279,73. ~ Def’ts moved for a new
trial, the Court overruled the motion, and entered final judgment as before stated, for the sum
of %1,27’72, and costs of suit, to all of which the def’t by his counsel, at the time excepted.

E. L. HOWETT, Att’y for Defendant.

es of

ERRORS ASSIGNED.

The Court erred in rendering Judrrmcnt against Rayburn, the taking note and mortgage
from Barbre was a full satisfaction of the debt as to n'm)bm‘n

The Court erred in rendering judgment for $1 279, 13 when the amount of plﬁ“ account
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