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FIRST GRAND DIVISION.

JUNE TERM, A. D. 1=69.

JAMES P HAYNES, Plaintiff in Error,
s, Clrror to WASHINGTON.
HARVEY B. LUCAS. Defendant in Error.

BRIEF FOR DEFENDANT IN ERROR

1st. The Circuit Court did not err in sus‘aining plaintiff’s demurrer to the
plea: it was not bound on that question to test the validity of the declaration
Wilson use of ete.. vs. Myrick, 26 TI1.. 35 ; Resves vs. Forman, ib, 319; City of
Quiney vs.,, Warfield. 25 T1i., 320.

2d. There was no error in the Civcuit Court rendering judgment against de-
fendants plea.

() The action was debt on a specialty—the plea il delit demurred. that the
plea was wrong. the plea non est fuactwm proper and not given  Broom’s Comu,
Com. L, p. 195. inner

() If the above be correct, then the third error assigned is disposed of.

3d. There was no error in the Cirenit Court giving judgment for damages ac-
cording to the declaration——when sustaining demurrer to the plea. Moffat vs.
Brown, 16 I1l., 93.

4th. The Court did not err in any of its judements and rulings, as the above
fully shows.

ANTHONY D. LANE,
Attorney for Defendant in Krror.
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FIRNST GRAND DIVISION,

JUNE TERM, A. D. 1S69.

JAMES P HAYNES, Plaintiff in Error.
s, - Krror 10 WASHINGTON.
HARVEY B. LUCAS. Defendant in Error. \

PLAINTIFF'S ABSTRACT.
i This was an action of debt. in the Washington Coanty Circuit (‘ourt. Harvey
B. Lucas. Plaintiff. and James P. Haynes. Defendant. for the April term. 1868

The declaration contained but one count, namely : for that said defendant on,

(S

&e.. by his certain writing. obligatory, as follows :  “ Know all men by these pres-
ents that . James P. Haynes. do hereby contract tosell uuto Harvey B. Lcas all
the following real estate. t» wit: K} S. E. and S3'N. K.. Section 36. T. 2. S R.
I.W 3 P. M;and Wi 8 W. Section 16, T. 2, 8. R. 1, E. 3 P. M.. for the con-
sideration of $4.000. which is to me in hand paid, and the veceipt whereof is hereby
acknowledged : and. whereas. the sum of $3,500 yet vemains unpaid. and the said
3 Harvey B. Lucas has this day given me his promissory notes payable as follows,
to wit: One note for $250, and one day after date. with ten per cent. interest. and
one. ete.. for 1000, one year; and one, ete., for $1000, two vears; and one. ete.
for $1250. four years.
 Now. if the said Harvey B. Lucas, his heirs or assigns shall well and truly
pay to me, fhe said James P. Haynes. my heirs. executors or administrators, said
maonevs in manner above set forth. then. upon the full payment thereof. T bind wmy-
self. my heirs. executors. or administrators. to riake. execute and deliver unto the
said Harvey B. Luecas. his heirs or assigns, 1 good warranty deed.

- James P. Haynges. (Seal)”

And the said Plaintiff avers that he was ready and willing to perform the said
4 writing obligatory. according to the tenor and effeat thereof, and that defendant hath
not fully performed his obligation in the writing obligatory, in this that the said

lands in said section 36 were mortgaged for their full value, and mortgage foreclosed,

folhn deann o




and mortgzagee in possession before the maturity of Plaintiff’s notes; and that the
said lands in section 16 were at the time of execution of the said morteage. mort-
gaged for their full value. and that the same is still outstanding. and the defend-
ant divested of title thereto.  That the said note for $1250 wasx indorsed before
maturity, and a judgment recovered thereon against Plaintiff. and his lands sold on
execution, &c., wherefore said Defendant torfeited his said writing ohligatory.

Demanded debt $3.500—damages $1000.

Demur being overraled. defendant plead ui/ /ebit with notice. and the plaintiff
demurred to defendant’s plea, and the Court sustained his demur. and the Defend-
ant stood by his plea. an 1 made wotion for judgment for defendant, and the Court
sponte su, gave judgment for Plaintiff against Defendant for $3500—the  sum
demanded. and assessed his damages. $1000. without calling a jury. at the August
term of said Court. 1868.

o e st

BRIEK.

Ist.  That the action being on debt. and the writing obligatory set out Awrs
vertn in the eount contains no debt v wwmero. the declarvation is bad and not sufhi-
cient to sustain judgment  That there could be no furfeiture. no penalty being ex-
pressed.

“ Debt lies only for the vecovery of a sum of woney i uumero, and not where
the demand is for unliguidated damages.”  Chitty’s Pleadings. 109—118.

Debt lies for the recovery of a certain sam of money. Steph. Bl. 461.

[t must be reduced to certainty by averment. Chitty’s Pleading. 118.

A1
2d.  That the plaintiff W.—'z(grmed the contract. and should have perform-

ed or offered to perform. readiness to perform notsufficient. 1 Sug.on V. & P. 271
6th Am. Ed.

3d.  That the fivst error in pleading. was in the Plaintiff’s declaration and de-
mur to defendant’s plea, shonld have been sustained to plaintiff’s declaration

“Judgment on demur should go against the party comwitting the first fault.”
Adams vs. Hardin, 19 Tlls. 273.

A defective declaration may be disregarded. and judgwent go for defendant.
Smalley vs. Eddy, 19 Ills. 207.

Demur by either party opens the whole record.  Pheobe vs. Joy, Breese 207,
Davis vs. Willey, 3 Scam. 296.  Ryan vs. Way, 14 Ills. 49.

4th.  That the Court erred in sustaining demur to defendant’s plea of ni/ debit.

The plea answered an ailegation of matter of inducement ni pias, in the coun-



ings, 481—2. Salk. 284, 565. 1 Saund 38. 8 Johnson’s Rep 83. v

There now remains no good reason why it is not a good plea in contracts under
seal, the original being, that the discharge must be of like charaeter, or the plea
inconsistent. Raym. 1051.

The norrow objection has long survived the supposed reason for it, and should
no longer obtain.

And besides this, Sec. 14 Chap. 88 R. 8. allows as a matter of right a plea of
general issue, and this is the only plea that could put the plaintiff upon proof of
his declaration.

5th. The Court assessed the damages. * They must be ascertained by the
jury.”  Cook vs. Shelton, closing opinion. 1. 20 Tl 107. Town of South Otta-
wa vs. Foster, use. ete.. 20 Ills. 296.

6th. The sum of the case it that the defendant never acknowledged any debt,

and therefore the remedy of Plaintiff was an action of covenant.

J. M. DURHAM.

Attorney for Plaintiff in Krror.
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State of Illineis,
SUPREME COURT, - 88,
First Grand Division, ‘ .

‘The People of the State of Kllinois.

. L
T r.. -
To the Clerk of the Circuit Court for the County of...... W ..... W a5 e e 4w Greeting :

BECAUSE in the record and proceedings, as alse in the remdition of the judgment of a plea which was in the

Clircait Court of. ij‘s«f 4‘/"‘: ...... County, before the Judge thereof, between..........oooviveinenen .

TR 30 B0 e N T -
""""""""""""" e

Defendant |, it is said manifest error hath intervened to the injury of the aforesaid,,..

as we are informed by...... %gf ......... complaint, and we being willing that error, if any there be, should be

corrected in due form and manner, and that justice be done to the parties aforesaid, command you that if judgment
thereof be given, you distinetly and openly, without delay, send to the Justices of our Supreme Court the record and
proceedings of the plaint aforesaid, with all things touehing the same, under your seal, so that we may have the same
before our Justices aforesaid, at Mt. Vernon, in the County of Jefferson, on the first Tuesday in June next, that the record
and proceedings, being inspected, we may cause to be done therein, to correet the error, what of right ought to be done

according to law.

WITNESS, Smyev Brersk, Chief Justice of the Supreme Court,

. : K

and the seal of said Court at Mt. Vernon, this.... //\ .......
day of... %% .......... in the year of our Lord, one
thousand eight hundred and. £5< O 4/'/"(/\ :

Clerk of the Supreme Court,
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IN SUPREME COURT OF ILLINOIS.

> —

FIRST GRAND DIVISION,

T e

JUNE TERM. A. DD, 1S69.

JAMES P HAYNES, Plaintiff in Error.
7 Ps. - KRror 10 WASHINGTON.
HARVEY B. LUC'AS. Defendant in Error.

PLAINTIFI'S  ABSTRACT.

This was an action of debt. in the Washington County (lirenit (‘ourt. Harvey
B. Lucas. Phintiff. and James P Haynes. Defendant. for the April term. 1868

The declaration contained but one count, namely : for that said defendant on,
&e. by his certain writing. obligatory, as follows : < Know all men by these _pres-
ents that 1. James P. Haynes. do hereby contract tose’7 unto Harvey B. Lueas all
the following veal estate. tv wit: K3 S, B and St N. K., Seetion 36. T. 2. & R.
1. W.3P. M,;and W} 8 W._ Rection 16, T. 2,8. R. 1, E. 3 P. M.. for the con-
sideration of $4.000. which is to me in hand paid, and the receipt whereof is hereby
acknowledged : and. whereas. the sum of $3,500 yet remains unpaid. and the said
Hurvey B. Lucas has this day given me his promissory notes payable as follows,
o wit: One note for $250. and one day after date, with ten per cent. interest, and
one. ete., for 31000, one year; and one, ete., for $1000, two vears; and one. ete..
for $1250. four years.

“ Now. if the said Harvey B. Luecas, his heirs or assigns, shall well and  traly
pay to me. the said James P. Haynes, wy heirs, executors or adwinistrators, said
moneys in manner above set forth. then. upon the full payment thereof. T bind wy-
self. my heirs. executors. or administrators. to make, execute and deliver unto the
said Harvey PV, Luecas. his heirs or assigns, a good warranty deed.

~James P. Havngs. (Seal)”

And the said Plaintiff avers that he was ready and willing to perform the said
writing obligatory. according to the tenor and effeat thereof, and that defendant hath
not fully performed his obligation in the writing obligatory, in this that the said

Jands in said section 36 were mortgaged for their full value, and mortgage foreclosed,
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and mortgagee in possession before the maturity of Plaintiff’s notes; avd  that the
said lands in section 16 were at the time of execution of the said morfeage. mort-
gaged for their full value. and that the same is still outstanding. and the defend-
ant divested of title thereto. That the said note for $1250 was indorsed before
maturity, and a judgment recovered thereon against Plaintiff. and his lands sold on
execution, &c., wherefore said Defendant {infeited his said writing ohligatory.

Demanded debt $3,500—damages £1000.

Demur being overruled. defendant plead #il debit with notice. and the plaintiff
demurred to defendant’s plea. and the Court sustained his demur. and the Defend-
ant stood by his plea. an I made motion for judement for defendant. and the Court
sponte sw. Zave judgment for Plaintiff against Defendant for $3500—the sum
demanded. and assessed his damages, $1000. without calling a jury. at the August
term of said Court. 18368.

————————————— "

BRIEKE.

1st. That the action being on debt, and the writing obligatory set out haec
verba in the count coutains no debt ww wnmera. the declaration is bad and not suffi-
cient to sustain judgment  That there could be no forfeiture. no penalty being ex-
pressed.

- Debt lies only tor the recovery of a suw of money i umero, and not where
the demand is for unliquidated damages.” Chitty's Pleadings. 109—1183.

Debt lies for the recovery of a certain sum of money. Steph. Bl. 461.

It wust be reduced to certainty by averment. Chitty’s Pleading. 118.

2d.  That the plaintiff erring. affirmed the contract. and should have perform-
ed or offered to perform. rendiness to perform not sufficient. 1Sug.on V. & P. 271
6th Am. Ed.

34, That the fiest error in pleading. was in the Plaintiff’s declaration and de-
mur to defendant’s plea, should have been sustained to plaintiff's declaration

~ Judgment on demur should go agaiust the party committing the first fault.”
Adaws vs. Hardin. 19 Tlls. 273.

A defective declaration may be disregarded. and judguent go for defendant.
Smalley vs. Eddy, 19 Tlls. 207,

Demur by either party opens the whole record. Pheobe vs. Joy, Breese 207,

Davis vs. Willey, 3 Scam. 296 Ryan vs. Way. 14 Ills. 49.

4th. That the Court erred in sustaining demar to defendant’s plea of ni/ debit.
The plea answered an allegation of matter of inducement ni pias, in the coun-

ty and not in the court. 1t so the following authorities sustain : Chitty’s Plead-



ings, 481 _9 gk 284, 565. 1 Saund 38. 8 Johnson's Rep 83.

Thery 0w remains no gosd reason why it is not a good plea in contracts under
seal, the tiginal being, that the discharge must be of like character, or the plea
Ineonsinant. Raym. 1051.

The aorrow objection has long survived the supposed reason for it. and should
no longer obtain.

And besides this, Sec. 14 Chap. 88 R. S. allows as a matter of right a plea of
general issue, and this is the only plea that conld put the plaintiff upon proof of
his declaration.

Sth.  The Court assessed the damages. < They must be ascertained br the
Jury.”  Cook vs. Shelton. closing opinion. TUL 20 TIL 107, Town of South Otta-
wa vs. Foster, use. ete.. 20 [lls. 296.

6th.  The sum of the case it that the defendant never acknowledged any debt,

and therefore the remedy of Plaintiff was au action of covenant.

J. M. DURHAM.

Attorney for Plaintiff in Error,
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State of lll.i;:;@is.,l
SUPREME COURT, - 88,
First Grand Division,

The People of the State of Illinois,

To the Sheriff of .. M‘/@ ........... County !

" : . " i " . . \a whi ras i 1
BECAUSE in the record and proceedings, as also in the rendition of the judgment of a plea which was in the

complaint, the record and proceedings of which said judgment, we have

caused to be brought into our Supreme Court of the State of Illinois, at Mou~NT VERNON, before the Justices thereof, to

correct the errors in the same, in due form and manner, according to law ; therefore we command you that by good and

that .. b ...be and appear before the Justices of our said Supreme Court; at the next term of said Court, to be

holden at MouxT VERNON, in said State, on the first Tuesday in June next, to hear the records and proceedings afore-

said, and the errors assigned, if........ %‘/ ............. shall think fit ; and further to do and receive what the

said Court shall order in this behalf: and have you then there the names of those by whom you shall give the said

(j()/a/ka%/ ...... @ \Aeae/ ................. PSS S

notice together with this writ.

/A
and the seal of said Court at Mt. Vernon, this..... // e T

day 010%6'(% ............ in the year of our Lord, one
thousand eight hundred and. M\W e

Clerk of the Supreme Court.
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