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Supreme ‘Guuek of the Diate of Tlinnis,
June ﬂ;;rrﬁ:’;j_ D. 1867.

JACOB LEHNING, Appellant,
VSs. Appeal from Alexander.
MICHAEL HEWETT, Appellee.

BRIEF OF COUNSEL FOR APPELLEE.
There are three points made by Appellant’s Counsel to which we will refer in their order :

I

The instruction particularly excepted to is as follows: “The Court further instructs the
Jury that what business the plaintiff follows, whether he gambles or keeps a gambling house,
has nothing to do with the issue in this cause, under the pleadings as they now stand.”

We insist that this instruction was intended by the Court and could have had no other
purpose or effect thau to simply call the attention of the Jury to the real issue they were required
to determine.

The Plaintiff had charged the Defendant with speaking certain slanderous words The
Defendant, by his plea of not guilty—being the only plea in the case—simply denied the speaking
of the words. The question for the Jury to determiue then was, whether the words in question
were spoken by the Defendant or not. Now whether the Defendant was a gambler or kept a
gambling house could not have thrown any light on the issue the one way or the other—did not
tend to prove it or disprove it—and so the Court by this instruction told the Jury.

It had no reference to the questisn of damages and could not, in our judgment, have mislead
the Jury on that subject. Under the general issue the Defendant had the right to attack the
general character of the Plaintiff, but for the reason which must be obvious to the Court and
every one this course was not even attempted, While we admit the right to attack the general
character of the Plaintiff in an action for slander we deny the right to show specific acts of bad
conduct. See 1st Green. sec. 55.  Why under the issue in the case the defendant below would
not have been permitted to prove, in mitigation of damages. the truth of the very charge itself.
How then can it be insisted with any semblance of plausibility, muoch less reason or authority,
that he should be permitted to show that Plaintiff had committed or was in the habit of commit-
ting the crime of gambling or keeping a gaming house, or some other offence known to the
criminal code !

Again: It is admitted by the records that the slanderous words were proved by a number of
witnesses and were repeated by Defendant below on various occasions The cause of action is
clearly confessed. Conceeding, then. that the Court erred both as to instruetions and
exclusion of testimony, as contended for in Plaintiff’s brief, still the verdict was right so far as
finding for the Plaintiff is concerned. The only thing about which there can be any question
is the amount of damages as fixed by their verdict.

And how can this Court say that the damages are excessive? Tt has not before it all the
evidence that went to the Jury, The bill of exceptions does not purport to contain all the evi-
dence, as, in point of fact, it does not  The evidences of malice and aggravation connected with
the speaking of the words are withheld from the view of the Court. While in point of fact, the De-
fendant is a man of extensive means, this Court cannot tell whether he is a pauper or a million-
aire  Supposing him to be worth a hundred thousand dollars and that the words were malicious-
ly and corruptly spoken, would not the damages be very small?  And since the Court has not
before it all the facts as proved upon the trial, will it not preswme that such a state of facts was
proven as to warrant and justify the verdict? We are satisfied from repeated and uniform
adjudications upon this point the Court will so presume. See liowan vs. Dosh, 4th scam , 460 ;
- Buckmaster vs. Cool, 12 1lls., 74; MecCormick vs. Gray, 16th Ills, 628 ; Rogers vs. Hall, 3d
scam,, 5; Reed vs. Phillips, 4th scam., 39, aud Granjang vs. Merkle, 22d Ills. 250.

Finally to repeat what we have already in substance said, the right of the Plaintiff below
to recover is confessed. The slanderous words admitted to have been proved beyond all ques-
tion, stand out in bold relief, without a single mitigating circumstance connected with their
speaking. —and sinee this Court has not before it all the evidence, it cannot tell how malignant,
provoking and outrageous the conduct of the Plaintiff may have been, and for this reason we
insist that this Court must presume that the circumstances as proven warranted the finding of
the Jury and thie Judge in overruling the motion for a new trial.

MULKEY. WALL & WHEELER,
For Defendant in Error.
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June Term, A. D. 1867.

.

Jacob Lehning, Plaintiff in Error,
vs Error to Alexander.
Michael Hewitt, Defendant in Error.

Summons.

Declaration.

Contains three counts, and is in usual form, and charges the slanderous words in dif-
ferent forms, one set of which is as follows :

He (meaning the plaintiff) set the house (meaning the house aforsesaid) on fire for his
(meaning the said plaintiff) insurance.

Demurrer—overruled.

General issue.

Trial on the 30th day of November, by a jury, lefore the Hon. W. H. Green, Judge.

The plaintiff to prove the issues on his part, introduced Rodney C. Culley, who testi-
fied to the speaking of one set of the words as alleged in the plaintiffs declaration, to wit:
* He (meaning the said plaintiff) set the house [meaning the house aforesaid] on fire for
his [meaning the said plaintiff| insurance,” at the time and place therein mentioned; and
that he spoke the words in said declaration on different occasions. He also proved,
that the building burnt was kept by the plaintiff as a saloon and gambling house.

On cross examination defendant asked witness the following question, to wit: * Do
you know whether in this community [Cairo] after the burning of the house alluded to
and before the speaking of the words the plaintiff was generally suspected of setting
the house on fire?”

This question was objected to and objection sustained and the ruling excepted to by
defendant.

That plaintiff by divers other witnesses proved all the other material allegations in
his declaration is admitted by the defendant, by which witnesses and others called by the
defendant, the fact also was established that the plaintift kept a bar and saloon, and
that in a part of the building he kept a room for gambling. This was all the material
evidence; and thereupon the court gave the following instructions for plaintiff, to which
defendant by his counsel at the time excepted.

The Court instructs-the jury, that if the plaintiff has proved anyv one set of words
mentioned in the declaration then under the pleadings in this case, you must find for
the plaintiff.—Given.

That where a witness swears positively to the speaking of a certain set of words, or any
material facts, and such testimony is reasonable in itself, and such witness is no} im-
peached by other witnesses, or any of the words of impeachment known to the law,
the jury have no right to disregard the testimony of such witness.—Given.

The Court further instructs the the jury that what business the Plaintiff’ follows,
whether he gambles or keeps a gambling house, has nothing to do with the issue in this
cause, under the pleadings as they now stand.—Given.

The Court instructs the jury that in fixing the damages if they should find the defend-
ant guilty, vou may take into consideration other declarations and conversations of
the defendant imputing the burning of the house in question to plaintiff’ if sach conver-
sations, and declarations have been proved.—Given,

The Court also instructs the jury that in fixing the damages, if they find the defend-
ant guilty they may take into consideration the pecuniary condition of defendant.—
Given.

That if the plaintiff has proved the words mentioned in the declaration, or any set
of them, the law presumes that the plaintiff has been damaged, and it requires no
proof on his part to show that he has been damaged, and in such case, you should find
the defendant guilty ; and assess such damages as seems to you just and proper, under
the evidence.—Given.

INSTRUCTION ON BEHALFK OF THE DEFENDANT.

If the jury from the whole of the evidence all considered, are not satisfied that the
plaintiff has proved the exact words substantially, or, if they believe, that by the
plaintiffs own proof, there is a conflict which renders it in their belief so uncertain that
you are unable to say what the real words were, thenyou should find the defendant not
guilty.—Given,

Unless you believe from all evidence weighed together that defendant used the words as
alleged in the plaintiff’s declaration, you should find the defendant not guilty.——Given.

Verdict for Plaintiff for $900.

Motion for new trial. Motion overruled.

Bond.

D. W. MUNN and OMELVENY & HOUCK,
For Plaintyff in E'rror.
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HERIRBORS:
L. The verdict of the Jury is contrary to the evidence.
IL. The verdict of the Jury is excessive.
III.  The Court erred in refusing proper evidence on the part of the defendant.
IV. The Court gave improper instructions for the plaintiff.

ERER > @ —o SNsowa

Brief of' Counsel for Defendants.

L. The Court below substantially instructed the Jury, that they were not to take the
fact, that the plaintifft was a gambler and kept a gambling house into consideration in
finding a verdict. This we hold to be manifestly erroneous. An action of slander i, in
its essence, an action to vindicate character. If the occupation of the plaintiff is such as
no man of high and moral character would follow, and if, in fact he daily, either directly
or indirectly, violates, or causes to be violated, the criminal law of this State, surely the
jury has a right to consider such facts in finding their verdict. In Wheeler us. Shields,
2 Scam. 350, this Court says that the general good character might be introduced to in.
crease the damages, and certainly‘the occupation of plaintiff, showing bad character, may
be likewise introduced in.mitigation of damages. :

II. The Court erred in exclnding the question of defendant’s counsel, because it tended
to disprove malice. While it may be,true, that it would be unjust to allow the defendant
to take advantage of a slanderous report put in circulation by him, yet the question asked
in this case is so framed that it absolutely excludes this inference. We are aware that the
case of Young vs. Bennett, 4 Scam. 47, may be cited as opposed to this position, but we
think that the case cannot be so construed. The weight of authority in that case even
as cited by Scares and Trear, Justices, seems to incline against the opinion of the ma
jority of the Court. ' 2 ;

III.  But the damages the jury gave the plaintiff are’ enormous, when we consider,
that his business and occupation was that of an habitual law-breaker, and that his charac-
ter—if, indeed, such an individual have any—could hardly have been seriously injured.

D. W. MUNN and O’'MELVENY & HOUCK,
e Attorneys for Plaintiff in Error.
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JACOB LEHNING, Appellant,
Vs, Appeal from Alexander.
MICHAEL HEWETT, Appellee.

BRIEF OF COUNSEL FOR APPELLEE.
There are three points made by Appellant’s Counsel to which we will refer in their order :

L

The instruction particularly excepted to is as follows: “The Court further instructs the
Jury that what business the plaintiff follows, whether he gambles or keeps a gambling house,
has nothing to do with the issue in this cause, under the pleadings as they now stand.”

We insist that this instruction was intended by the Court and could have had no other
purpose or effect than to simply call the attention of the Jury to the real issue they were required
to determine.

The Plaintiff had charged the Defendant with speaking certain slanderous words The
Defendant, by his plea of not guilty——~being the only plea in the case—simply denied the speaking
of the words. The question for the Jury to determiune then was, whether the words in question
were spoken by the Defendant on.got. Now whether the Defendant was a gambler or kept a
gambling house could not have throw%"’:my light on the issue the one way or the other—did not
tend to prove it or disprove it—and so the Court by this instruction told the Jury.

It had no reference to the questirn of damages and could not, in our judgment, have mislead
the Jury on that subject. Under the general issue the Defendant had the right to attack the
geveral character of the Plaintiff, but for the reason which must be obvious to the Court and
every one this course was not even attempted. While we admit the right to attack the general
character of the Plaintiff in an action for slander we deny the right to show specitic acts of bad
conduct. See Ist Green. sec. 55. Why under the issue in the case the defendant below would
not have been permitted to prove, in mitigation of damages. the truth of the very charge itself.
How then can it be insisted with any semblance of plausibility, much less reason or authority,
that he should be permitted to show that Plaintiff had committed or was in the habit of commit-
ting the crime of gambling or keeping a gaming house, or some other offence known to the

-eriminal code!

Again: It is admitted by the records that the slanderous words were proved by a number of
witnesses and were repeated by Defendant below on various occasions The cause of action is
clearly confessed. Conceeding, then. that the Court erred both as to instructions and
exclusion of testimony, as contended for in Plaintiff’s brief, still the verdict was right so far as
finding for the Plaintiff is concerned. The only thing about which there can be any question
is the amount of damages as fixed by their verdict.

And how can this Court say that the damages are excessive? Tt has not before it all the
evidence that went to the Jury, The bill of exceptions does not purport to contain all the evi-
dence, as, in point of fact, it does not  The evidences of malice and aggravation connected with
the speaking of the words are withheld from the view of the Court. While in point of fact, the De-
fendant is a man of extensive means, this Court cannot tell whether he is a pauper or a million-
alre  Supposing him to be worth a hundred thousand dollars and that the words were malicious-
ly and corruptly spoken, would not the damages be very small 2 And since the Court has not
before it all the facts as proved upon the trial, will it not presume that such a state of facts was
proven as to warrant and justify the verdict? We are satisfied from repeated and uniform
adjudications upon this point the Court will so presume. See Lkowan vs. Dosh, 4th scam , 460 ;
Buckmaster vs. Cool, 12 1lls., 74: MeCormick vs. Gray, 16th Ills,, 628 ; Rogers vs. Hall, 3d
scarn., 5; Reed vs. Phillips, 4th scam., 39, aud Granjang vs. Merkle, 22d Ills. 250.

Finally to repeat what we have alréady in substance said, the right of the Plaintiff below
to recover is confessed. The slanderous words admitted to have been proved beyond all ques-
tion, stand out in bold relief, without a single mitigating circumstance connected with their
speaking.  And since this Court has not before it all the evidence, it cannot-tell how malignant,
provoking and outrageous the conduct of the Plaintiff may have been, and for this reason we
insist that this Court must presume that the circumstances as proven warranted the finding of
the Jury and the Judge in overruling the motion for a new trial.

MULKEY. WALL & WHEELER,
FFor Defendant in Error.
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June Term, A. D. 1867.

Jacob Lehning, Plaintiff in Krror,

vs Error to Alexander.
Michael Hewitt, Defendant in Error.
Summons.
Declaration.

Contains three counts, and is in usual form, and charges the slanderous words in dif-
ferent forms, one set of which is as follows :

He (meaning the plaintiff) set the house (meaning the house aforsesaid) on fire for his
(meaning the said plaintiff) insurance.

Demurrer——overruled.

General issue.

Trial on the 30th day of November, by a jury, lefore the Hon. W. H. Green, Judge.

The plaintiff to prove the issues on his part, introduced Rodney C. Culley, who testi-
fied to the speaking of one set of the words as alleged in the plaintiffs declaration, to wit:
* He (meaning the said plaintiff) set the house [meaning the house aforesaid] on fire for
his [meaning the said plaintiff| insurance,” at the time and place therein mentioned; and
that he spoke the words in said declaration on different occasions. He also proved,
that the building burnt was ket by the plaintiff as a saloon and gambling house.

On cross examination defendant asked witness the following question, to wit: * Do
you know whether in this community [Cairo] after the burning of the house alluded to
and before the speaking of the words the plaintiff was generally suspected of setting
the house on fire?”’

This question was objected to and objection sustained and the ruling excepted to by
defendant. : .

That plaintiff by divers othér witnesses proved all the other material allegations in
his declaration is admitted by the defendant, by which witnesses and others called by the
defendant, the fact also was established that the plaintiff kept a bar and saloon, and
that in a part of the building he kept a room for gambling. This was all the material
evidence; and thereupon the court gave the following instructions for plaintiff, to which
defendant by his counsel at the time excepted.

The Court instructs the jury, that if the plaintiff has proved any one set of words
mentioned in the declaration then under the pleadings in this case, you must find for
the plaintiff.—Given.

That where a witness swears positively to the speaking of a certain set of words, or any
material facts, and such testimony is reasonable in itself, and such witness is nof im-
peached by other witnesses, or any of the words of impeachment known to the law,
the jury have no right to disréard the testimony of such witness.—Given.

The Court further instructs the the jury that what business the Plaintiff’ follows,
whether he gambles or keeps a gambling house, has nothing to do with the issue in this
cause, under the pleadings ws they now stand.—Given.

The Court instructs the jury that in fixing the damages it they should find the defend-
ant guilty, vou may take into consideration other declarations and conversations of
the defendant imputing the burning of the house in question to plaintiff if such conver-
sations, and declarations have been proved.—Given.

The Court also instructs the jury that in tixing the damages, if they find the defend-
ant guilty they may take into consideration the pecuniary condition of defendant.—
Given.

That if the plaintiff has proved the words mentioned in the declaration, or any set
of them, the law presumes that the plaintiff has been damaged, and it requires no
proof on his part to show that he has been damaged, and in such case, you should find
the defendant guilty ; and assess such damages as seems to you just and proper, under
the evidence.—Given. :

INSTRUUCTION ON BEHALF OF 'TilE DEFENDANT.

If the jury from the whole of the evidence all considered, are not »atistied that the
plaintiff has proved the exact words substantially, or, if they believe, that by the
plaintiffs own proof, there is a conflict which renders it in their belief so uncertain that
you are unable to say what the real words were, then you should find the defendant not
guilty —Given,

Unless you believe from all evidence weighed together that defendant used the words as
alleged in the plaintiff’s declaration, you should find the defendant not guilty.-—Given.

Verdict for Plaintiff for $900.

Motion for new trial. Motion overruled.

Bond.
D. W. MUNN and O'MELVENY & HOUCK,
For Plaintyff in Error.
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ERRORS:
I.  The verdict of the Jury is contrary to the evidence.
II. The verdict of the Jury is excessive,
III.  The Court erred in refusing proper evidence on the part of the defendant.
IV. The Court gave improper instructions for the plaintiff.

ST~ G - ~US— .

Brief of Counsel for Defendants.

L. The Court below substantially instructed the jury, that they were not to take the
fact, that the plaintiff was a gambler and kept a gambling house into consideration in
finding a verdiet. This we hold to be manifestly erroneous. An action of slander is, in
its essence, an action to vindicate character. If the occupation of the plaintiff is such as
no man of high and moral character would follow, and if, in fact’ he daily, either directly
or indirectly, violates, or causes to be violated, the criminal law of this State, surely the
Jury has a right to consider such facts in finding their verdict. In Wheeler »s. Shields,
2 Scam. 350, this Court says that the general good character might be introduced to in-
crease the damages, and certainly the occupation of plaintiff, showing bad character, may
be likewise introduced in mitigation of damages. :

II. The Court erred in excluding the question of defendant’s counsel. hecause it tended
to disprove malice. While it may be true, that it would be unjust to allow the defendant
to take advantage of a slanderous report put in circulation by him, yet the question asked
in this case is so framed that it absolutely excludes this inference. We are aware that the
case of Young vs. Bennett, 4 Scam. 47, may be cited as opposed to this position, but we
think that the case cannot be so construed. The weight of authority in that case even
as cited by Scares and Trear, Justices, seems to incline against the opinion of " the ma
jority of the Court.

IIL. But the damages the jury gave the plaintiff are enocrmous, when we consider.
that his business and occupation was that of an habitual law-breaker, and that his charac-
ter—if, indeed, such an individual have any—could hardly have been seriously injured.

D. W. MUNN and O'MELVENY & HOUCK,
‘ Attorneys for Plaintiff in Error.
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