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FPIRST GEREAIND PIVISIOIN.

Supreme Gourt of Fhe c%

e

NOVEMBER TERM, 1865.

THE PEOPLE, &c.,

HENRYUT&BOND s Indietment for Assault with intent to Murder.
JOHN SHINN.

ABBT R A COT.
Page 1 Change of Venue from Clinton.
ol Indictment returned into open Court, and service charged.
“ 3 Certificate of transcript.
Fecd Copy of indictment. Charges assault with intent to murder.
o 2k | Copy of indictment concluded.
* % Motion to quash indictment. Motion overruled.
Defendants plead not guilty.
“ 6 Jury empaneled.
G | Verdict: *We, the Jury, find defendants guilty, and fix the term of their con-
finement in the penitentiary at one year each.”
3 Motion for new trial. Motion overruled. Exceptions.

Ordered, that said defendants stand conVicfed, as charged in the indictment, and
sentenced for one vear each, to commence after two years, for which each are sen-
tenced for Robbery.

o Bill of exceptions: The People, &c., introduced as a witness Jokn Love, who

testified: That on the evening of February 3d, 1865, he went to Carlyle to pro-
cure cakes, &ec., for a party—that he met defendants at Carlyle—that he purchased
the cakes, got some oysters, drank with defendants, &c. That he had been aec-
quainted with defendants since September before—that he wanted them te go to
his party [a ball] and they wanted him to go with them to another party in the
neighborhood. That he never had any quarrel with defendants and was always
friendly, as far as he knew. All of us had been drinking, but were not drunk, and
all started out of Carlyle together, to go to the party, sometime about 8 or 9 o’clock
at night. When we got out of town between 200 and 300 yards, we sat down on a
log to rest.  Bond got up and stood before me, and coughed once or twice—when
John Shinn grabbed me by the throat and choked me. Henry Bond helped him
and threw me back over the log. They choked me and beat me, and took my
knife and pocket-book. The pocket book had in it about $25, one quartz stone,
and some cut silver. They then left me about a half hour, and Shinn kicked me
in the side, (Bond told him to do it,) and said “ dead men tell no tales.”

Witness went back to Carlyle about one or two o’clock—made no complaint to
the Justice until after daylight in the morning. Saw Bond have a pistol that
night. and they also had a knife. They did not use either of them. 1 am from
the State of Mississippi—was a negro-overseer there. Have been in Clinton
County about a year. The quartz rock was worth to me about $10.

A. Clabaugh sworn: Knows Love. Have known him since he came to Carlyle.
The evening of the night of this assault I left Love in town. He had been drink-
ing some. Saw nnthmcr more of him until the next day. Then Love seemed to
“ 11 be erippled up some, but do not remember that I saw any mark upon him. Love
had some money, quppo»ed $25, when he went to town. Knows nothing of how
much he may have spent, or whether anything.

F. Lutz, sworn for People, testified: Was the officer who arrested prisoners at
‘arlyle, at McClain’s grocery. They made no effort to escape, or resist, except

_{_?L'.7'§;



[2]

Bond seemed rather impudent. Bond said he would not go until he got his game
out. They were playing cards when I went in. I took them to the Court House
and searched them there. At first Bond refused to be searched, and may have
said I had no right to search him without a search warrant. I am not sure about
this ; something was said, however, about the search warrant.

This was all the evidence.
Page 11 The Court gave the following instructions, to-wit:
1. It the Jury believe, from the evidence, that Bond and Shinn are guilty of
an assault with intent to murder John Love, they should find the defendants
guilty.
2. And if the Jury believe, from the evidence, that Bond and Shinn were to-
¢« 12 gether and acted in concert af the time of the assault to murder was made, they should
find them equally guilty. "
Excepted to at the time by defendants. ’ Ve & }

“ 13 Motion for new trial, with reasons.

Motion overruled. Exceptions, &e.

RS R e e e

EFRRORS ASSIGNED.

1. The verdict does not find of what the defendants are guilty.
2. The verdict is insufficient in form.,

3. The evidence in the case does not warrant a verdict of guilty of assault
to murder.

4. The second instruction assumes the assault to murder to be proved.

H. K. S. O’'MELVENY,
Aty for PUff in Error.

{2¢e1>9]
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Suprene Gonrt of $he State of Flinois,

e e S

FIRST GRAND DIVISIOI.

NOVEMBER TERM, 1865.

HENRY BOND axp
JOHN SHINN,
VS,

THE PEOPLE, et al.

Error to Marion.

BRIEF OF PLAINTIFFS IN ERROR.

3. The verdict of the Jury should find the plaintiffs in error guilty of some specific
crime, or, at least, that defendants were guilty as charged in indictment, A gene-
ral verdict of “guilty” is insufficient.

2. Under the evidence the Jury could not find defendants below guilty of any other

offense than assault with intent to do bodily harm, or asseult with intent to rob.

A‘}"l\‘/?: fetadeaq f-’:/“
3. The Jury alone should determine under what e : the assault was

made, and the second instruction of the Court, assuming the assault to murder as
proved, is erroneous. Instructions should be given hypothetically, and not assume
the existence of certain facts. Hopkinson vs. People, 18 Ill. 266; Sherman vs.
Dutch, 16 111. 286.  Instructions should be so drawn ‘as to state the law upon
a supposed state of facts to be found by the Jury, and not assume the facts as
determined. Kaves vs. Blackhart, 12 I1l. 195; Wall vs. Goodenough, 16 I11. 415.

H. K. S. O'MELVENY,
Atty for PUF in Error.

Woods’ Excelsior Job Office Print, Cairo.
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Supreme Gonrt of 1he State ot linnis,

FIRST GRAND DIV ISEOQON.

NOVEMBER TERM, 1865.

THE PEOPLE, &c.,’

HENRYU'&BOND A Indictment for Assault with intent to Murder.
JOHN SHINN.

ABSTRACT.
Page 1 Change of Venue from Clinton.
‘2 Indictment returned into open Court, and service charged.
S Certificate of transeript.
‘3 Copy of indictment. Charges assault with intent to murder.
“ 4 Copy of indictment concluded.
" Motion to quash indictment. Motion overruled.
Defendants plead not guilty.
“ 6 Jury empaneled.
ey Verdict: We, the Jury, find defendants guilty, and fix the term of their con-
finement in the penitentiary at one year each.”
s Motion for new trial. Motion overruled. Exceptions.

Ordered, that said defendants stand convieted, as charged in the indictment, and
sentenced for one year each, to commence after two years, for which each are sen-
tenced for Robbery.

113 9

Bill of exceptions: The People, &c., introduced as a witness Jokn Love, who
testified: That on the evening of February 3d, 1865, he went to Carlyle to pro-
> met defendants at Carlyle—that he purchased
the cakes, got some oysters, drank with defendants, &ec.  That he had been ac-
quainted with defendants since September before—that he wanted them to go to
his party [a ball] and they wanted him to go with them to another party in the
neighhorhood. That he never had any quarrel with defendants and was always
friendly, as far as he knew. All of us had been drinking, but were not drunk, and
all started out of Carlyle together, to go to the party, sometime about 8 or 9 o 'elock
at night.  When we got out of town betw een 200 and 300 yards, we sat down on a
log to rest. Bond 00t up and stood before me, and coughed once or twice—when
John Shinn trmbbed me by the throat and choked me. Henn Bond helped him
and threw me back over the log. They choked me and beat me, and took my
knife and pocket-book. The p(»cket book had in it about $25, one quartz stone,
and some cut silver. They then left me about a half. hour, and Shinn kicked me
in the side, (Bond told him to do it,) and said * dead men tell no tales.”

Witness went back to Carlyle about one or two o’clock—made no complaint to
the Justice until after daylight in the morning. Saw Bond have a pistol that
night, and they also had a knife. They did not use either of them. I am from
the State of Mississippi—was a negro-overseer there. Have been in Clinton
County about a year. The quartz rock was worth to me about $10.

A. Clabaugh sworn: Knows Love. Have known him since he came to Carlyle.
The evening of the night of this assault I left Love in town. He had been drink-
ing some. Saw nothing more of him until the next day. Then Love seemed to
« 11 be erippled up some, but do not remember that I saw any mark upon him. Love
had some money, supposed $25, when he went to town. Knows nothing of how
much he may have spent, or whether anything.

F. Lutz, sworn for People, testified: Was the officer who arrested prisoners at
Carlyle, at McClain’s grocery. They made no effort to escape, or resist, except



Page 11

I,

3

12

13

[2]

Bond seemed rather impudent. Bond said he would not go until he got his game
out. They were playing cards when I went in. I took them to the Court House
and searched them there. At first Bond refused to be searched, and may have
said T had no right to search him without a search warrant. 1 am not sure about
this ; something was said, however, about the search warrant.

This was all the evidence.

The Court gave the following instructions, to-wit:

1. If the Jury believe, from the evidence, that Bond and Shinu are guilty of
an assault with intent to murder John Love, they should find the defendants
guilty.

2. And if the Jury believe, from the evidence, that Bond and Shinn were to-
gether and acted in concert at the time of the assault to murder was made, they should
find them equally guilty.

Excepted to at the time by defendants.

Motion for new trial, with reasons.

Motion overruled. Exceptions, &e.

ERRORS ASSIGINED.

1. The verdict does not find of what the defendants are guilty.
2. The verdict is insufficient in form.

3. The evidence in the case does not warrant a verdict of guilty of assault
. to murder.

4. The second instruction assumes the assault to murder to be proved.

H.’K. S. O'MELVENY,
Att'y for PUff in Error.
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Supreme Gourt of $he State of Tlinois.

A_—ﬁég

FIRST GRAND DIVISION.

NOVEMBER TERM, 1865.

————— e

HENRY BOND anp

JOHN SHINN,

Error to Marion.

vs.
THE PEOPLE, ¢t al.

1.

BRIEF OF PLAINTIFFS IN ERROR,

The verdict of the Jury should find the plaintiffs in error guilty of some specific
crime, or, at least, that defendants were guilty as charged in indictment. A gene-
ral verdict of “guilty” is insufficient.

Under the evidence the Jury could not find defendants below guilty of any other

offense than assault with intent to do bodily harm, or assault with intent to rob.

. o Be o &4 ¢ A
The Jury alone should determine wider what eireumstances the assault was

made, and the second instruction of the Court, assuming the assault to murder as
proved, is erroneous. Instructions should be given hypothetically, and not éssﬁme
the existence of certain facts. Hopkinson vs. People, 18 Ill. 266; Sherman us,
Duteh, 16 TIl. 286.  Instructions should be so drawn as to state the law upon
a supposed state of facts to be found by the J ury, and not assume the facts as
determined. Eaves vs. Blackhart, 12 I11. 195; Wall vs. Goodenough, 16 I11. 415,

H. K. S. O'MELVENY,
Atty for PUfF in Error.

Woods’ Excelsior Job Office Print, Cairo.
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