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STATE OF ILLINOIS — IN THE SUPREME COURT — FIRST GRAND
DIVISION — NOVEMBER TERM, 1859,
Error to Marion—Abstract of Record.
Tuomas J. Evaxs & Warrey W. SMALLEY.
vs.
Georae H. Grun & Cusrues J. Giut.

Shows style of cause, filing of declaration in Marion county Circuit Court by Gill &
Brother, on 4th day of February, 1858, against Thomas J. Evans & Warren W. Smalley.

Shows term of Court to be March Term, 1858, and that Gill & Brother complain of
plea of trespass on the case on prom’se, and that Evans & Smalley on 19th day of May,
]857, exem.zted their px:@missor); note jointly, the manner of exccuting said note, the date
of said note as aforesaid, and that said note was payable eight months after date to
Franklin Field ard William G. Goodale.

Shows the note to be made to Field & Goodale for the sum of $250, the delivery of
said note to Field & Goodale, and that Field & Goodale to whom or to whose order said
note was payable, indorsed the said note on 1st day of January, 1858, to Gill & Brother,
and avers the liabiity of Evans & Smalley to Gill & Drother according to the tenor and
cfect of said note.

Avers promise of Evans & Swallgy to pay Gill & Brother said mnote, also 2d count
charging Evars & Smalley with the cxecution of certain othcr premissory note on 19th
day of May, 1857, in writing. signed by abbreviated namies of Evans & Smalley, thereby
promising to pay nine months after date thereof to Field & Goodale the sum of $250 for
value received, and the delivery of said note to Field & Goodale.

Shows the endorsement by Field & Goodale, to whom and to whose order the said note
was payable, to the said Gill & Brother after the making of the note, and before the pay-
ment thereof on the 1st day of January, 1858, at the county ef Marion, in the State of
Hlinois, the order of Field & Goodale to pay to Gill & Brother—ithe delivery of said
note after indorsement to Gill & Brather—the promise of Evans & Smalley te pay Gill
& Brother, and the liability of Evans & Smalley by force of the statute according to
tenor and effect of said note.

Is common count for the sum of $500 for goods sold and delivered to Evans & Smalley
by Gill & Bro. on the 25th day of February, 1858, at request of Evans & Smalley and
promise t0 pay upon request.

Is common count for $500 money, loaned by Gill & Bro. to Evans & Smalley at their
instance and request on 23d February, 1858, to be paid on request, also a count on an
acconni stated for the sum of $500, said accounting being on 23d day of February, 1858,

Shows undertaking of Evans & Smalley to pay the money in count on an account sta-

ted upon request, and the breach of the several promises in said several counts mentioned

and concludes to damage of Gill & Brother of $600, and signed by O’Melveny & Stick-
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10.
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14,

15,

ney, Attorneys for Gill & Bro., also copy of note sued on for $250, executed by Thos.
J. Evans and W. W. Smalley, jointly, te Field & Goodale, on 19th day of May, 1857,
payable cight months after date. _

Shows the endorsement of said note by Tield & Goodale to Gill & Ero., the 1st day
of January, 1858, also copy of 2d note sued on, executed by Evans & Smailey, Jointly,
payable to Field & Goodzle, executed on 19th day of May, 1858, payable nine months
after date, for $250 ; also, endorsement of said note by Field & Goodale to Gill & Bro.
on 1st day of January, 1858 ; also, copy of account sued upon goods sold, $500; money
loaned, $500 ; money due on accgunts, $500, : ’

Shows filing of bond for costs by Gill & Bro. in the case on 24th February, 1838, in
Clerk’s office, also copy of Bond in common form signed by W. W. O’Meclveny, security.

Shows filing of precipe by Attorneys for Gill & Bro. for $600—damages for igsuing
of summons returnable to Mareh term of Cirenit Court, 1858, and issuing of the sum-
mons by the Clerk of Marion Cirzuit Clourt against defendants, Evans & Smalley.

Shows copy of summons against Thomas J. Evans and Wa‘rvreﬂ W. Smalley, directed

to Sheriff of Marioa county, Illineis, in favor of George H. Gill and Charles J. Gill,

trading under the style of Gill & Bro., for 8600 damages. returnable to 1st day of

Muarch torm, 1858,
Shows the return of the Sheriff of Marion county on said summons in words and
figures following : I have served the within summons by reading to T. J. Evang, Feb-

ruary 25th, 1858, and to Smalley Fel’s 27th, 1858, W. J. Lastland, Sh'ff, by J. Shultz,

Dpt’y,” with the fees attached ; also, that at March Term, 1858, of the Cireuit Court,

to-wit: on the 9th day of March, 1858, the said Cireuit Court rendered and made the

judgment or order which is entered of Record b the Circuit Clerk of said Court : also
J o 2 ; J

-at Circuit Court continued and held at the court house in Salem, in and for Marion coun-

ty, Ills., on Tuesday, March 9th, . p., 1858,

Shows Judge H. K. 8. O’Melveny present, Eagan, Clerk, and Eastland, Sh’ff, present.

“Geores H. Grin & Bro., vs. Evaxs & Smarrey. Assumpsit,

The coming of Gill & Bro. by Attorneys, and it appearing to the Court that Thomas
J. Evans enly had been duly served with process, and the said Thomas J. Evans, defd’t,
being three times solemnly called, as well as the said defd’t, Smalley, came not, but
wade default—also, the rendering of judgment by the Court against Thos. J. Evans, ac-
tion being on promissory note, is referred to Clerk to assess damages reported by Clerk
vt $504 18.

Shows the rendition of final judgment by the Court, upon report of Clerk, at $504 18
together with costs, agaiﬁst said defd’t, Thos. J. Evans, and order of execution thereon,
also order of writ of scire facias against Smalley, returnable the 1st day of next term to
show cause, &c.; also, certificate and seal of Clerk of Cireuit Cours of Marion ecounty,
liirois, with signature. LECOMPTE & STOKER, Atty’s

for plaintiff in error.
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STATE OF ILLINOIS — IN THE SUPREME COURT — FIEST GRAND
DIVISION — NOVEMBER TERM, 1859.
Error to Marion—Abstract of Record.
TuoMas J. Evaxs & WargeN W. SMALLEY.
vs.
Georer H. Giin & Cusries J. Grow.,

Shows style of cause, filing of declaration in Marion county Cireuit Court by Gill &
Brother, on 4th day of February, 1858, against Thomas J. Evans & Wearren W. Smalley.

Shows term of Court to be March Term, 1858, and that Gill & Brother complain of
plea of trespass on the case on prom’se, and that Evans & Smelley on 19th day of May,
1857, executed their promissory note jeintly, the manner of executing said note, the date
of said note as aforesaid, and that said -note was payable eight months after date to
Eranklin Ficld ard William G. Goodale.

Shows the note to be made to Field & Goodale for the sum of $250, the delivery of
said note to Field & Goodale, and that Field.& Goodale to whom or to whose order said
note was payable, indorsed the said note on 1st day of January, 1858, to Gill & Brother,
and avers the liability of Evans & Smalley to Gill & Drother according to the tenor and
cect of said note.

b

Avers promize of Evans & Swalley to pay Gill & Brother said note, also 2d covnt
charging Evans & Smalley with the execution of certain other promissory note on 19th
day of May, 1857, in writing, signed by abbreviated rames of Evans & Smalley, thereby
promising to pay nine months after date thereof to Field & Goodale the sum of $§250 for
value received, and the delivery of said note to Field & Goodale.

Shows- the endorzement by Tield & Goodale, to whom and to whose order the said note
was payable, to the said Gill & Brother after the making of the note, and before the pay-
ment thereof on the 1st day of January, 1858, at the county of Marion, in the State of
Iliinois, the order of Field & Goodale to pay to Gill & Brother—the delivery of said
note after indorsement to Gill & Brather—the promise of Evans & Smalley to pay Gill
& Brother, and the liability of Evans & Smalley by force of the statute according to
tenor and effect of said note. |

Is common count for the sum of $500 for goods sold and delivered to Evans & Smalley
by Gill & Bro. on the 25th day of February, 1858, at request of Evans & Smalley and
promise to pay upon request.

Is common count for $500 money, loaned by Gill & Bro. to Evans & Smalley at their
instance and request on 23d February, 1858, to be paid on request, also a count on an
account stated for the sum of $500, said accounting being on 23d day of February, 1858,

Shows undertaking of Evans & Smalley to pay the money in count on an account sta-
ted wpon request, and thebreach of the several promises in said several counts mentioned

and concludes to damage of Gill & Brother of $600, and signed by O’Melveny & Stick-



Page of
Record.

o

10.

1.

13.

14,

15.

ney, Attorneys for Gill & Bro., also copy of note sued on for $250, executed by Thes.
J. Evans and W. W. Smalley, jointly, to Field & Goodale, on 19th day of May, 1857,
payable eight months after date.

Shovws the endorsement of said note by Field & Goodale to Gill & Bro., the 1st day
of January, 1858, also copy of 2d note sued on, executed by Evans & Smalley, jointly,
payable to Field & Goodale, executed on 19th day of May, 1858, payable nine months
after date, for $250; also, endorsement of said note by Field & Goodale to Gill & Bro.
on 1st day of January, 1858 ; also, copy of account sued upon goods sold, $500; money
loaned, $500; money due on acceunts, $500.

Shows filing of bond for costs by Gill & Bro. in the case on 24th February, 1858, in
Clerk’s office, also copy of Bond in common form signed by W. W, O*Melveny, secarity.

Shows filing of precipe by Attorneys for Gill & Bro. for $600—damages for issuing

of summons returnable to March term of Cireuit Court, 1858, and issuing of the sum-
moas by the Clerk of Marion Cireuit Court against defendants, Evans & Smalley.

Shows copy of summons against Thomas J. Evans and Warren W. Smalley, directed
to Sheriff of Marioa county, Ilinois, in favof of George H. Gill and Charles J. Gill,
trading under the style of Gill & Bro., for $600 damages. returnable to 1st day of
March term, 1858,

Shows the return of the Sheriff of Marion county on said summons in words ~and
ﬁgures following : ¢“I huve served the within summons by 1'euding-t0 P. J. Evans, Feb-
ruary 25th, 1855%‘, and to Smalley Fel’y 27th, 1858, W. J. Rastland, Sh'ff, by J. Shultz,
Dpt’;y?” with the fees attached ; also, that at March Term, 1858, of the Cirenit Court,
to-wit: ou the 9th day of March, 1858, the said Cireuit Court fendered and made the
judgment or order which is entered of Record by the Circuit Clerk of said Cowrt; also,
at Circnit Court continued and held at the court house in Salem, in and for Marion coun-
ty, Ilis., on Tuesday, March ;}th, A. D., 1358,

‘Shows Judge H. K. 8. O’Melveny present, Eagan, Clerk, and Eastiand, Sk°f, present.
Georee H. Gy & Bro., vs. Evaxs & SMarrey. Assumpsit.

The coming of Gill & Bro. by Attorneys, and it appearing to the Court that Thomas
J. Evans only had been duly served with process, and the said Thomas J. Evans, defd’s,
being three times solemnly called, as well as the said defd’t, Smalley, came not, but
made default—also, the rendering of judgment by the Court against Thos. J. Evans, ac-
tion being on promissory note, is referred to Cierk to assess damages reported by ' Clerk
et $504 18,

Shows the rendition of final judgment by the Court, upon report of Clerk, at $504 18
together with costs, against said defd’t, Thos. J. Evans, and order of execution thereon,
also order of writ of scire facias against Smalley, returnable the 1st day of next term to
show cause, &c.; also, certificate and seal of Clerk of Circuit Court of Marion county,

Dllinois, with signature, LECOMPTE & STOKER, Atty’s

for plaintiff in error.
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In the Supreme Court of the State of Illinois.
FIRST GRAND -DIVISION, AT MOUNT VERNON.
NOVEMBER TERM, A, D., 1860,

THOS. J. EVANS, ef al,

Vs.

GEORGE I GILL. of al.

o e s it

The Court erred in rendering judgment at the return term of the process against the
defendant, Evans, in the judgment alone on a joint contract when the defendant Simalley
had been served with process, but not served with the process ten days before the com-
mencement of the term, and there having been no waver of the ten days notice on the

¢ of the defendant in the suit, against whom judgment was rendered.
Revised Statute of Illinois, 1858, p. 242, Section 6; 3d Scam. R., p. 501, 12th Tli-
nois R. 84; 2d Tidd’s practice, 1188.

Tt was error to order a scire facias against the defendant Smalley, who Lad been serv-
original process. Revised Statute of Illinois, 1858, p. 242, Sc. 6; 2d Tidd's
e 1188.

to render judgment against one of two defendants on a joint contract
cturn of non est nventus on the process as to the other, and where the return
showed a service of process on both. 3d Scam. R., p. 501.

W. STOKER, Attorney for Plaintiff.

Russell & Wall, Printers, Guardian office, Mt. Vernon.
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In the Supreme Court of the State of Illinois.
FIRST GRAND DIVISION, AT MOUNT VERNON.
NOVEMBER 'FERM, A. D., 1860,

THOS. J. EVANS, et dl,

V.

Writ of Error.

SN R S

GEORGE H. GILL, et al.

The Court erred in rendering juldgment at the return term of the process against the
defendant, Evans, in the judgment alone on a joint contract when the defendant Smalley
had been served with process, but not served with the process ten days before the com-
mencement of the term, and there having been no waver of the ten days notice on the
part of the defendant in the suit, against whom judgment was rendered.

Revised Statute of Illinois, 1858, p. 242, Section 6; 34 Scam. R., p. 501, 12th Illi-
nois R. 84; 2d Tidd’s practice, 1188. ¢

It was error to order a scire facias against the defendant Smalley, who kad been serv-
ed with original process. Revised Statute of Illinois, 18358, p. 242, Ses. 6; 2d Tidd’s
practice 1188.

It was error to render judgment against one of two defendants on a joint contract
without a return of non est inventus on the process as to the other, and where the return
showed a service of process en both. 3d Seam. R., p. 501,

W. STOKER, Attorney for Plaintiff.

Russell & Wall, Printers, Guardian office, Mt. Vernon.
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State of Yinois,

SUPREME COURT, S8
First Grang ])W\'imn

The People of the State of Illinois,
To the Sheriff of 0 cepzerz, . County.
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STATE OF ILLINOIS, ? /
SUPREME COURT. S 7 W }WWO
SHE TLOTLYE U Nk oot vk NN W SR
To the Sheriff of M County,
¢ the

BEC{H{SC m the I‘C(‘OT(! ﬂ!ld )l"’)COC‘d'\nffS. and also in the 'Y(?ll(lil;dﬂ 0!
I att
/

judgment, of a plea which was in the Cireuit Court of %MZM ey

County, before the Judrre thereof, between /émfu_ /é é Wi Llze T

M/ ée’/w S ﬁm%%

dof(*ndmtgxt is said that manifest error hath intervened to the injury ol said

—

S Gereeeae s —

as we are informed by A/; complaint, the record and proceedings of which suid judgment, we have caused to

be brought into our Supreme Court of the State of Iinois, at Mt. Vernon, before the Justices thereof. to correct

the errors inthe same, in due form and manner, according to law theretore we command you, that by good and

/ “~
law f\.l men of your cotmt\\ you give notice to the said é{/'o?‘/ v& I
: : : ,- ; RN . b V—
/ Lrg — =~ = e

ihat%’bc and appear before the Justices of our said Supr%oun,

said Court, to be holden at Mount Vernon, in said State, on th¢, Second Monday in 2

rccords and proceedings aforesaid, and the errors assigncd, if %4/7/) shall think At, and further

and have you then there thc names, oi t.T"FN by

Le first day of the next term of
. T

ovenfher next, to hear the

tn do and receive what the said Court shall order in this behalf §

whom you >lxa1lm\c the said M .*4/ Ltarc W/é%

netice, tog (\h .r with this writ.

YWitness, the IIm‘L/g Ll ittt Chcr Ju~tlce of our said

f
Court, and the seal thereof, at Mount \ ernon: this :2 ‘j {

< in the year of dur Lordy

one thousand cight hundred. and filty= 7%?_.
T i, o
ST

¢ \ Clerk of Sup:emt 'uwi







e e
To the Clerk of the Cirewit Court for the cuunly of GREETING,

in the record and proceedings, as also in the rendition of the judgment of a plea which was in the

’ ;
Circuit Court pt %% <« cour'y, belure the Judge thercof, between
S =
plaintiff g | and %&%{,«4 / é’&‘w 4",.,‘,
=~ % ”

sf orror hathintervened, to the i mjury of the aloresaid %ﬂ%

3. : r
as we are informed by

in due form and manner, and that
1 the judgment thereof be given, you distinetly and openly

ces of ’.l.» Supreme (,»“h xt the rec n d and proceedings of the ;Lum, aforesaid,

with sl things touching the same, under your seal, so that we mey have the same b?ime our Justices aforesaid at

Meunt Yernon, in the county of jefferson, on the /4%4&47 % . 2 ‘9, oA o e 7
W‘L"" next, that the_record and proceedings, being inspected, we m oy cause to be done therein, to correct the”

o

ervor, what of right cught te be done accerding to law: Z Z & é Z;:

Wztneuh, the Hon, Tyt Chief Justice
of our said court, air@ilie seal thereof, at Blount Vernon this

-Z J ‘(_ day of

in the year of Qur Lord Oue Thousand Bicht Hundred

Lol eZae

s : <-‘/ w Sapreme Court,
: (4

gt o ifin
cempiaint, ard we being willing that er
justice be (’u' to the purti
without delay, send to cur Jus

and IMifty-
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State of .’unﬁois, §8,
In the Supreme court of said State.
First Grand Divisyn.
\Thomas 5 Evans, plt'fin
13 error, l

i Vs
iGeorge H Gill, survi-
| ving partner of George § Un writ of er-
I'H (ill & Charles 5 Gill % ror from jule-
late pariners doing bus~ | ment of Marion |
jtuess under the firm & | cirenit court.
tstyle of (nll and broth-
er defendant in error,
An uflidavit having ~ heen filed setting

fortly that the said detendant is not a res-
ident of this state, but of the city of
saint Louls 1nthe state of Missousi, he
the said defendant is hereby notified that
the Record of the circuil coust in the
foregoing cause, has been filed in the
clerk’s office,of this court, and a wric of
error ana scirs facias sued out, the scire
facias directed to the sheriff of Marion
county, eommanding him to summon said
defendant to appear before this court on
the first day of the pext term, to be com-
menced and helden at the court house at
Mount Vernon, on the first Tuesday af-
ter the second Monday in November
next, and show cause if any he has, why
said judgment shall not be reversed; and
tnless he do so appear the cause will pre-
ceed as if he had been personally served
with process. g

Witness Noah Johnston clerk of said court this
26th.day ef June A D 1860,

; Noah Jolinston, clerk.

R. S/ Nelson atty for p'ff.

| June 29 1860,

| o —
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