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FIRST GRAND DIVISION.
JUNE TERM, A. D., 1867,

. e T E—

THOMAS 8. HOY,
8. Appeal to Randelph.
BARTHOLOMEW HOY.

DEEENDANT’S  BRIEF,

The demurrer was properly overruled. The objection that the action
of' debt would not lie is not tenable because the declaration was upon the
tailure to pay two sums of money, each falling due at specified days and
each being for a sum certain, to-wit : $300. Therefore debt was the proper
action. 1st Saunders on Pleading and Evidence, top page, 899, side page
900. 1st Chitty Pleading, top page 110 and 113, side page, 10 American
Ed. 16th Ill., 80, Nash vs Nash. '

-

Debt is also the proper remedy on annuity deeds, &c., and this instru-
ment partakes very strongly of the nature ot an annuity deed, and there-
tore debt should be sustained. 1st Saunders Plead. & Bv., 897 and 898.

The demurrer was properly overruled because it was not necessary to
state any consideration in the declaration or mention mutual covenants,
and therefore it was totally unnecessary to aver the perfermance of such
covenants on part of plaintiff below, a non-performance being matter of
defence to be pleaded by defendant below. 1st Chitty Pleading, 10th
American Kd., top page 366. 1st Saunders Plead. & Ev., 902

The 2d and 3d errors assigned are not tenable, because by statute, in
all suits in the Courts of record in this State upon default where a writ of
inquiry has heretofore been required to assess the damages it shall be law-
ful for the Court to hear the. evidence and assess the damages without a
Jury for that purpose, provided neither party claim a jury. Aect of Feb’y
14, 1863, Public Laws, 1863, page 47. And the Court ean, by its Clerk,
compute damages, as well as by the Judge himself, the Clerk being an offi-

cer of the Court, and therefore there is no error therein.

The 5th point made by appellant is not well taken, because the judg-
ment is certain, finding the debt due to be $600 and the damages $54, and
the debt and damages $654, and renders judgment thereon with costs. In
what manner the Court arrived at the debt and damages in this case we
apprehend this Court will not inquire, but rather presume the Court below
did its duty, and legally found debt and damages.

W. STOKER, JOINSON & HARTZELL,
Att’ys for Def’t in Error.






Supreme Court, State of Illinois.
IFIRST GRAND DIVISION.

JUNE TERM, A D., 1867

— o —

THOMAS & HOY, Appe!'ant,
Appeal “om Randolph.

BARTIIOLOM li\]\;. 1O Y, Appellee.
' APPELLANT'S ABSTRACT.
This was an action ot debt instituted by the appellee, and tried in the
. Cirenit Cotiry of Pandolph eovnty before Ion. 8. L. Bryan, at the A
term, 1867.

The declaration (See page 8 of the record,) contains but one count.
That portion of it upon which a question arises, is the allegation that on
a ceriain day, &c., “by a certain indenture then and there made between
the said plaintift of the one part and the said defendant of the other part,
he, the said defendant, for the consideraiion therein mentioned, did prom-
ise and agree to pay or cause to be paid for and duving the term of ten
years; provided the said plaintiff should so long live, otherwise during
his life, the sum cf three hundred do'lavs cach and every year, puictually,
on or before the twenty-fitch day of April, of cach and every year. And
he the said defendant did then and theve, by the said indenture, agree and
_covenant to pay unto the said plaintiff the said sum of three hundred dol-
lars per annum on or before the said twenty-fifth day of April of cach
year, as by the said indenture, reference being thercunto had, will, amongst
_other things, more fu'ly and at large, appear.”

It concludes with an averment that after the said indentore was made
‘and within ten years irom its date, the sum of $600, ¢« of the said annuity
or yearly charge for two years,” became and was due and owing from the
said defendant to the said plaintiff, whereby an action had accrued, &c.
The amount claimed is six hundred dollars debt; damages, $100.

The defendant (now appe''ant,) craved oyer of the instrament sued
.on (see pages 11 and 18 of the record), and having thus made it a part of
the record, demurred to the declaration. The demurrer was “ refased” by
the Civenit Cour.. The defendant elected to stand by his demurrer (see
page 18 of record), and thereupon the couvt «“rendered judgment against
{he defendant on said declaration for the sum of six hundred dollars debt,
to be discharged on the pay ment of damages and costs,” and referred to
the clerk to assess the damages. The clerk reported that ¢“he finds of
principal due the sum of $600, and the iurther sum of fifty-four doflars in-
terest duc thereon, making in the aggregate the sum of $654.” Where-
upon the court ordered that «said plaintiff have and recover of and from
said defendant said sum so found due, amounting to the sum of $654, to-
gother with bis costs,” &e. The defendant prayed en apperl, which was

allowed. &r.



~11 to 18 of the record,) bears date the 25th (11) of April, 18G4 1t bears

the signatare and seal of Bartholomew Iloy ¢ of the first part,”” and
Thomas S. Hoy ¢ of the second pari.” :

It recites, ¢that the said Bartholomew Hoy, in consideration of the
covenants on the part of the party of the second part hereinafter con-
tained, doth covenant and agree to and with the said Thomas S. Hoy, first:
that he will entirely and completely abstain “rom interference with the
management and control of the lands known as the ¢ Home Farm,” now
and tor a long period heretofore occupied and used by the Hoy family
[avcer which follows a description of the lands by section, township and
range], neither intermeddling bhimself with the labor and supervision of
said farm nor authovizing others to do so, but whoily to withdraw and
absent himself therefrom, save as a visitor, during the continuance of this
contract, and to have the said Thomas, party of the second part, in quiet,
peaceable and undisturbed possession thereof and of the proceeds thereof.”

After the foregoing there follows covenants on the part of said Bar-
tholomew that he will make no charges or demands upon said Thomas for
certain services mentioned; that he will gell and deliver to said Thomas,
within 30 days from the date thereof, &c., all his farming implements ap-
pertaining to the premises before deseribed, &e., &e., &e.

“Then follows this: “And the said Thomas 8. Hoy, in consideration of
the covenants hereinbefore contained on the part of Bartholomew Hoy
agrees and covenants for himself] &ec. First: That he, the said Thomas,

“will purchase of the said Bartholomew all of the personal property on the
“ farm occupied now and for a long time heretofore as the homestead of the
“Hoy family,” &e.
“Secondly: and that he, the said Thomas, will pay or cause to be
paid te the said Bartholomew Hoy, for and duving the term of ten years,
provided the said Bartholomew shall so long live, otherwise during his life,
the sum of 300 each aud every year, payable punctually on or before the
25th day of April of each and every year ;” which is followed by other
' covenants on the part of said Thomas, and the indenture concludes with a
“ mautual agreement by and between gaid Bartholomew and said Thomas “to
submit all past accounts and unsettled transactions between them to arbi-
trators to be chosen,” &e.

The appellant assigns the following errors:

1. Error in the decision of the Circuit Court “refusing” the demurrer
to the declaration, and in rendering judgment against the defendant “for
the sum of $600 debt to be discharged on the payment of damages and
eosts.”

9. In the order directing the Clerk to assess the damages without
ghowing what it was that was referred upon which the Clerk should make-
the assessment.

3. There was error in permitting the Clerk to assess. The damages
should have been assessed by a jury.

4. Error in the final judgment of the Circuit Court for the sum of
‘654 in favor of the plaintiff, in that it does not appear whether that sum
is for debt or damages, or if for both, what proportion of it is for debt and

' what proportion is for damages.

APPELLANT'S BRIEF.

1. The plaintiff, having omitted to make profert of the alleged inden-
ture and covenants, it was proper for defendant to eraveoyer and set it out
in his written demuirer to the declaration, as was done inthis case. Chit-
ty’s Pleadings, vol. 1, page %4392, *434 ; Harlow vs. Boswell, 15 Ills.,257 ; Bo-
gardus vs. Trial, 1 Scam., 633 Young vs. Campbell, 5 Gilm, 82.

9. The demurrer should have been sustained because it was made ap-
pavent by an inspection of the whole instrument sued on that the plaintiffwas
not entitled to recover in that form of action. If he can recover at all, it
must be in an action of covenant. The action of debt cannot be maintained

on an instrument which stipulates for, or requires, the performance of acts



other than the payment ot money. Tidd’s Practice, page 33 Chitty’s
Pleading, vol. 1, page 1133 Warren vs. MeCarthy, 25 Ik, 955 Mix vs.
Nettleton, 29 11l., 246.

3. The covenants contained in the insirament sued on are mutual
and dependent. Asthe declavation contained no averment of performance
or of an offer to periorm the covenants on the part of the plaintiff, the
demurrer should have been sustained. Chitty on Contracts, 63; 1 Chitty’s
Piead., 6th ed., 295, 298 321; Addison on Contracts, *184 to *189; Davis
vs. Wily, 8 Seam. 234; Bourland vs. Sickles, et al. 26 111, 497.

4. The sccond and third excors assigned are objections aud points in-
sisted on by the appellant. The ¢lerk has no power to asscss except in
cases prescribed by the statute. See section 15 of chapter 83 (Practice
act), vol. 2 of Purple Stat., page 823.

5. The judgment should be reversed because of the uncertainty
pointed out in the error last assigned. The erroris incurable. Heyl vs.
Stapp, et al., 3 Scam. 96 ; Howell, et al. vs. Barrett, adm’r., 8 Gilm. 434;
Wilcoxon vs. Roby, 3 Gilm. 476. = &

THOMAS G. ALLEN,
WILLIAM H. BARNUM,
Attorneys for Appellant.
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FIRST GRAND DIVISION.

JUNE TERM, A. D., 1867.

- -

THOMAS 8. HOY,
v, Appeal to Randolph.
BARTHOLOMEW HOY.

DEEENDANT’S BRIEF.

The demurrer was properly overruled. The objection that the action
of debt would not lie is not tenable because the declaration was upon the
failure to pay two sums of money, each falling due at specified days and ‘
each being for a sum certain, to-wit : $300. Therefore debt was the proper
action. 1st Saunders on Pleading and Evidence, top page, 899, side page
900. 1st Chitty Pleading, top page 110 and 113, side page, 10 American
Ed. 16th Ill., 80, Nash vs Nash.

Debt is also the proper remedy on annuity deeds, &c., and this instru-
ment partakes very strongly of the nature of an annuity deed, and there-
fore debt should be sustained. 1st Saunders Plead. & Ev., 897 and 898,

The demurrer was properly overruled because it was not necessary o
state any consideration in the declaration or mention mutual covenants,
and therefore it was totally unnecessary to aver the perfermance of such
covenants on part of plaintiff below, a non-performance being matter of
defence to be pleaded by defendant below. 1st Chitty Pleading, 10th
American Ed., top page 366. 1st Saunders Plead. & Ev., 902

The 2d and 3d errors assigned are not tenable, because by statute, in
all suits in the Courts of record in this State upon default where a writ of
inquiry has heretofore been required to assess the damages it shall be law-
ful for the Court to hear the evidence and assess the damages without a
Jjury for that purpose, provided neither party claim a jury. Act of Feb’y
14, 1863. Public Laws, 1863, page 47. And the Court can, by its Clerk,
compute damages, as well as by the Judge himself, the Clerk being an offi-
cer of the Court, and therefore there is no error therein. :

The 5th point made by appellant is not well taken, because the judg-
ment is certain, finding the debt due to be $600 and the damages $54, and
the debt and damages $654, and renders judgment thereon with costs. In
what manner the Court arrived at the debt and damages in this case we
apprehend this Court will not inquire, but rather presume the Court below
did its duty, and legally found debt and damages.

W. STOKER, JOHNSON & HARTZELL,
Att’ys for Def’t in Error.






FrIRsT GRAND DIVISION.
JUNE TERM, A D., 1867.

i —— e ——————

1 HOMAS 8. TIOY, Appe!'nni,
»s. % Appeal om Randolpb.
BARTHOLOMEW ITOY, Appellee.
APPELLANT'S ABSTRACT.

This was an acfion of debt instituted by the appellee, and tried in the
.Circuit Coury of PP indolph covnty before Hon. S. L. Bryan, at the Aprl
term, 1867.

The declaration (See page 8 of the record,) contains but one count.
Thai portion of it upon which a question arises, is the allegation that on
.a ceriain day, &c., “bya cortain indenture then and there made between
the said plaintiff of the one paré and the said defendant of the other part,
‘he, the said defendant, for the considera:ion therein mentioned, did prom-
ise and agree to pay or cause 1o be paid for and duving the term of ten
years; provided the gaid plaintiff shovld so long live, otherwise during
his life, the sum cf three hundred do'!nrs each and every year, puictually,
on or befove the twenty-fitih day of April, of cach and every year. And
he the said defendant did then and there, by the said indenture, agree and
covenant Lo pay unto the said plaintiff the said sum of three hundred dol-
jars per annum on or before the said twenty-fifth day of April of each
year, as by the said indenture, reforence being thereunto had, will, amongst
other things, more fu!ly and at large, appear.”

It concludes with an averment that after the said indenture was made
and within ten years {rom its date, the sum of $600, «of the said annuity
or yearly charge for two years,” became and was due and owing from the
aaid defendant to the said plaintiff, whereby an action had accrued, &c.
The amount claimed is six hundred dollars debt; damages, $100.

The defendant (now appe''ant,) craved oyer of the instrument sued
on (see pages 11 aud 18 of the record), and having thus made it a part of
the record, demurred to the declarat ion. The demurrer was ¢ refused” by
the Cireuit Cour.. The defendant elected to stand by bis demurrer (see
page 18 of record), and thereupon the court ¢ rendered judgment against
the defendant on said declaration for the sum of six hundred dollars debt,
to be discharged on the pay ment of damages and costs,” and referred to
the clerk to assess the damages. The clerk reported that ¢he finds of
principal due the sum of §600, and the {urther sum of fitty-four dollars in-
terest duc thercon, making in the aggregate the sum of $654.” Where-
upon the court ordered that ¢ said plaintiff have and recover of and from
gaid defendant said sum so found due, amounting to the sum of $654, to-
gether with b's cosis.” &e. The defendant prayed an appes!, which was

allowed, &ec.

55
vr.j



The indenture sued on and set out in the writien demurrer (sce pages
11 to 18 of the record,) bears date the 25th day of April, 1864 Lt bears
the signatare and seal of Bartholomew Iloy ¢ of the first pari,”” and
Thomas S. Hoy  of the second pari.”

It recites, ¢ that the =aid Bartholomew Iloy, in consideration of the
covenants on the part of the party of the second part hereinafter con-
tained, doth eovenant and agree to and with thesaid Thomas S. Hoy, first:
that he will entirely and completely abstain from interference with the
management and control of the lands known as the ¢ Home Farm,” now
and for a long period heretofore occupied and used by the Hoy family
[arcer which follows a description of the lands by scetion, township and
range], neither intermeddling bimself with the labor and supervision of
said farm nor authovrizing others to do so, but whoily to withdraw and
absent himself therefrom, save as a visitor, during the continuance of this
.contract, and to have the said Thomas, pariy of the second part, in quiet,
“peaceable and undisturbed possession thereof and of the proceeds thereof.”

After the foregoing there follows covenants on tho part of said Bar-
tholomew that he will make no charges or demands upon said Thomas for
_certain services meutioned ; that he will sell and deliver to said Thomas,
within 80 days from the date thereof, &c., all his farming implements ap-
pertaining to the premises before described, &c., &e., &c.

‘Thep follows this: “And the said Thomas 8. Hoy, in consideration of
he covenants hereinbefore contained on the part of Bartholomew Hoy
agrees and covenants for himself, &e. First: That he, the said Thomas,
will purchase of the said Bartholomew all of the personal property on the
farm occupied now and for a long time heretofore as the homestead of the
Hoy family,” &e.

“Secondly: and that he, the said Thomas, will pay or cause to be
paid to the said Bartholomew Hoy, for and during the term of ten years,
provided the said Bartholomew shall so long live, otherwise during his life,
the sum of 300 cach and every year, payable punctually on or before the
25th day of Apiil of each and every year ;" which is followed by other
covenants on the part of said Thomas, and the indenture concludes with a
mutual agreement by and between said Bartholomew and said Thomas “te
submit all past aceounts and unsettled transactions between them to arbi-
trators to be chosen,” &e.

The appellant assigns the following errors:

1. Error in the decision of the Cireuit Court “refusing” the demurrer
%0 the declaration, and in rendering judgment against the defendant “for
the sum of $600 debt to be discharged on the payment ot damages and
coste.”

2. In the order directing the Clerk to assess the damages without
showing what it was that was referred upon which the Clerk should make
the assessment.

3. There was error in permitting the Clerk to assess. The damages
should have been assessed by a jury.

4. Error in the final judgment of the Circuit Court for the sum of
$654 in favor of the plaintiff, in that it does not appear whether that sum
is for debt or damages, or if for both, what proportion of it is for debt and

what proportion is for damages.

APPELLANT’S BRIEF.

1. The plaintiff, having omitted to make profert of the alleged inden-
ture and covenants, it was proper for defendant to craveoyer and set it out
in his written demurrer to the declaration, as was done in this case. Chit-
ty’s Pleadings, vol. 1, page #4392 *434; Harlow vs. Boswell, 15 1ils.,757 ; Bo-
gardus/ vs. Trial, 1 Scam., 63 Young vs. Campbell, 5 Gilm, 82.

9. The demurrer should have been sustained because it was made ap-
pavent by aninspection of the whole instrument sued on that the plaintiff was
not entitled to recover in that form of action. If he can recover at all, it
must be in an action of covenant. The action of debt cannot be maintained
on an instrument which stipulates for, or requires, the performance of acts



other than the payment of money. Tidd's Practice, page 3; Chitty’s
Pleading, vol. 1, page *113; Warren vs. MeCarthy, 25 I, 95; Mix vs.
Nettleton, 29 I1l., 246.

3. The covenants contained in the insirument sued on are mutugl
and dependent. As the declaration contained no averment of performance
or of an offer to perform the covenants on the part of the plaintiff, the,
demurrer should have been sustained. Chitty on Contracts, 63; 1 Chitty’s
Piead., 6th ed., 295, 298. 321 ; Addison on Contracts, *184 to *189; Davis
vs. Wily, 8 Seam. 234 ; Bourland vs. Sickles, ¢t al. 26 111, 497.

4. 'The sccond and third e1cors assigned are objections and points in-
sisted on by the appellant. The clerk has no power to assess except in
cases prescribed by the statute. Sce section 15 of chapter 83 (Practice
act), vol. 2 of Puarple Stat., page 823,

5. The judgment should be reversed because of the uncertainty
pointed out in the error last assigned. The error is incurable. Heyl vs.
Stapp, e al, 3 Scam. 96; Howell, et al. vs. Barrett, adm’r., 3 Gilm. 434;
Wilcoxon vs. Roby, 3 Gilm. 476.

gy T TIIOMAS G. ALLEN,
WILLIAM H. BARNUM,
i Attorneys for Appellant.
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