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Supreme Court of Ilinois; First Gramd Division.
NOVEMBER TERM. 1865. :

THE OHIO & MISSISSIPPI RAILWAY COM- )
PANY, Appellants (Defendants below) { Appeal from  Richland
VS 1 County.

WARREN R \\"j'IJIJIAl\lS, Appellee. )

ABSTRACT OF THE RECORD.

This is an action of trespass on the case.

The Declaration alleges that appellee, on the 15th of Februury, 1865, was
owner of fifteen acres of hay or meadow grass, then growing, worth three
hundred and sixty dollars, and was likewise the owner of three hundred and
five pannels of rail fence, containing in all two thousand four hundred and
forty fence rails, worth $112, situate upon farm of appellee adjacent to railroad
of appellants: that appellants were owners of a railroad leading from St.
Louis to Vincennes, and passing through Richland county adjacent to said
grass and fence, and owner of a strip of land, for right of way, 100 feet wide,
in charge of the servants of appellants, which ought to have been kept clear
ot rubbish and dry grass by said servants, so that fire should not be commu-
nicated from said right of way to appellec’'s hay, grass and rails ; yet appel-
lants, disregarding their duty, carelessly and negligently set fire to the dry
girass and rabbish on the right of way, which fire was thence communicated
frown said right of way to said meadow grass and fence ot appellee, whereby
the same were burned and destroyed, to appelice’s damage $500.— FRecord, pp.
1, 2.3 and 4.

The Second Count alleges, that on the duy and year aforesaid, the appeliee
was owner of fifteen acres aforesaid ot grass, worth $360, and 2440 fence rails,
worth 8112, and appellants were the owners of railroad running by appellec’s
farm, within 100 feet of said grass and rails; also the owners of” a strip of
land 100 feet wide on cach side of' the railroad track, and that it was appel-
lants duty to keep said right of way, adjacent to said grass and rails, free of
dry grass, &e., so that fire could not be communicated from the locomotives
running on said railroad to said grass and rails, yet appellants negligently
suffered said right of way to become foul with dry grass, &c., and whilst the
locomotive and cars of'said appellants was being run along said right of way,
the five communicated from said locomotive to the dry grass on said right of
way and through the same to the appellee’s said grass and rails, whereby the
same were consumed and totally lost, to the damage of the said appellee of
SHOO.— Record, pp. 4, 5, G.

The appellants filed a general issue.- -Record, p. 8.

This ciuse was tried June Term, 1865, of the Richland Circuit Court, on
the trial of which appellee introduced the following evidence :

C. B. Hopper says: Saw appellee’'s fence burning Feb. 14, 1865. The
fire was coming from the direction of the railroad. Thefire burned oversome
10 or 12 acres of meadow. 194 rails were burned, worth $4 per hundred.
Think the meadow would have to be re-seeded before it would be worth any-
thing. It will take a bushel to every ten acres, worth $4 per bushel. It
would take a man one day to sow it, worth $1 50 perday. It would beworth
82 per acre to break up the ground. The meadow was so destroyed by fire
that it would not raise a full crop this year, I think. Such a meadow ought
to raiscone and onc-half tonsofhay totheacre. Ithink the roots ofthegrass were



destroyed by the fice. I do not know where the fire came frony but ﬂupp()ao;
it came from the railread or very. near there There was a gre eat deal of coal

and ashes thrown out on the railroad from the engine. It was in the morn-

ing. I do not know of any other fire along there that could have started it

except from the locomotive. 1 went down to see where the fire had started

and found it had come from one side of the railroad. A train had passed an

hour or two before I saw the fire. I could notsay what caused the fire. The

fence of appellee that was burned was on fire when I first saw it. It was
about 80 rods (rom the railroad. The grass was burned over from the rail-

road to the fence. The first fire was ten feet from the railroad and run from
there in a narrow strip through the meadow to the fence, and gradually grew

wider as it approached the fence.

(ross Eramined —1 do not know whether the meadow was hurt by the
fire or not. I have not seen it from that day to this. I do not l\now how
much hay was ever raised on the meadow. I do not know but there is as
much grass on the meadow to-day that was burned over as there is on that
which was not burned. All I know about the roots of the grass being burned
is from the looks of it after the fire. I do notknow that me‘.uh,\\ can beburn-
ed over and not injure it any.——Record, pp. 10, . 11. 12.

James Payne testified : T have not noticed the meadow since the fire. 1

can’t say whether the meadow was burned or not. The meadow ought to
bring one and one-half tons per acre this year. Hay is worth $18 to $20 per
ton. T don't know what set it on fire. Lsaw the smoke rise from the grass
12 or 15 feet from the road shortly after the train passed. 1 suppose the five
caught from the embers from the smoke stack of the engine. There was
nothing else there that could possibly set it on fire. Appellee re-sceded the
land this spring, at least I saw him sow ing something there.  The train that
passed had a coal-burning locomotive.

(ross Eramined—1 don't know as I ever knew that coal-burner to set
anything on fire, but it would be more apt to do so than a wood-burner. 1
waw the fire within a minute after the coal burner had passed the place. It
had burned over an acre at that time—Record, p. 12.

Samuel Hutchinson testified : I saw a fire in the meadow. 1 was stand-
mg on the piatform at Noble and heard the train and when 1 looked that way
1 saw the fire burning as the train appr coached.  The fire lasted some time
after that. I did not go down toit. T donot know how much meadow or
how many rails were burned. I do not know what was the cause of the fire.
—Record, p. 13.

This was all the testimony given in the case.

On the jury bringing in a v erdxct, for the appellee, the appellants moved
the court for a new irial and arrvest of judgment, which motions were over-
ruled by the court, to which ruling of the court in overruling said motions.
for a new trial and in arrest of judgment the appellants, at the time, by then4
counsel excepted.— Record, p. 13.

The court entered judgment on the verdict for appellec for §25 26 and
costs.—Record, p. V.

Appeal bond.—Record, p. 14.

ASSIGNMENT OF ERRORS.
The court erred in over-ruling appellants’ motion for a new trial.
The court erred in over-ruling appellants’ motion in arrest of judgment.

H. P. BUXTON,
23 M"% Attorney for Appeilants
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Supreme Court of Hlinois; First Grand Division.
NOVEMBER TERM, 1865,

e — < R——

THE OHIO & MISSISSIPPI RAILWAY COM- )
PANY, Appellants (Defendants below) § Appeal from  Richland
VS. ) County.
WARREN R. WILLIAMS, Appellce. j :

ABSTRACT OF THE RECORD.

This is an action of trespass on the case.

The Declaration alleges that appellee, on the 15th of February, 1863, was
owner of fifteen acres of hay or meadow grass, then growing, worth three
linndred and sixty dollars, and was likewise the owner of three hundred and
five pannels of rail fencee, containing in all two thousand four hundred and
forty fence rails, worth 8112, situate upon farm of appellee adjacent to railroad
of appellants; that appellants were owners of a railroad leading from St.
Louis to Vincennes, and passing through Richland county adjacent to said
grass and fence, and owner of a strip of land, for right of way, 100 feet wide,
in charge of the servants of appellants, which ought to have been kept clear
of rubbish and dry grass by said servants, so that fire should not be commu-
nicated from said right of way to appellee’s hay, grass and rails ; yet appel-
fants, disregavding their duty, carclessly and negligently set fire to the dry
grass and rubbish on the right of” way, which fire was thence communicated
from said right of way to said meadow grass and fence of appellee, whereby
the same were burned and destroyed, to appellee’s damage $500.— Record, pp.
1, 2,3 and 4.

The Second Count alleges, that on the day and year aforesaid, the appelleo
was owner of fifteen acres aforesaid of grass, worth $360, and 2440 fence rails,
worth $112, and appellants were the owners of railroad running by appellee’s
farm, within 100 feet of said grass and rails; also the owners of' u strip of
land 100 feet wide onr cach side of the railroad track, and that it was appel-
lants duty to keep said right of way, adjacent to said grass and rails, free of
dry grass, &c. so that fire could not be communicated from the locomotives
running on said railroad to said grass and rails, yet appeliants negligently
suffeved said right of way to become foul with dry grass, &e., and whilst the
locomotive and cars of said appellants was being run along said right of way,
the fire communicated from said locomotive to the dry grass on said right of
way and through the same to the appellee’s said grass and rails, whereby the
same were consumed and totally lost, to the damage of the said appellee of
8500 Llecord, pp. 4, 5, 6.

The appellants filed a general issue.- -Lecord, p. 8.

This cause was tried June Term, 1865, of the Richland Circuit Court, on
the trial of which appellee introduced the following evidence :

C. B. Hopper says: Saw appellee’s fence burning Feb. 14, 1865. The
fire was coming from the direction of the railroad. Thefire burned oversome
10.0r 12 acres of meadow. 194 rails were burned, worth $4 per hundred.
Think the meadow would have to be re-seeded before it would be worth any -
thing. It will take a bushel to every ten acres, worth $4 per bushel. It
would take a man one day tosow it, worth $1 50 perday. It would beworth
$2 per acre to brealk up the ground. The meadow was so destroyed by fire
that it would not raise a full crop this year, I think. Such a meadow ought
toraiscone and onc-half tong ofhay totheacre. Ithink the roote ofthegrass were



destroyed by the fire. [ do not know where the fire came from but suppose
it came from the railroad or very near there. There was a great deal of coal
and ashes thrown out on the railroad from the engine. It was in the morn-
ing. I do not know of any other fire along there that could have started it
except from the locomotive. 1 went down to see where the fire had started
and found it had come from one side of the railroad. A train had passed an
hour or two before I saw the fire. 1 could not say what caused the fire.  The
fence of appellee that was burned was on five when I first saw it. 1t was
about 80 rods from the railroad. The grass was burned over from the rail-
road to the fence. The first fire was ten feet from the railroad and run from
there in a narrow strip through the meadow to the fence, and gradually grew
. wider as it approached the fence.

Cross Eramined —1 do not know whether the meadow was hurt by the
fire or not. I have not seen it from that day to this. I do not know how
much hay was ever raised on the meadow. I do not know but there is as
much grass on the meadow to-day that was burned over as there is on that
which was not burned. All T know about the roots of the grass being bu_l'néd
is from the looks of it after the fire. I do not know that meadow can beburn-
ed over and not injure it any.——Record, pp. 10, . 11, 12, %

James Payne testified : I have not noticed the meadow since the fire. 1
can’t say whether the meadow was burned or not. The meadow ought to
bring one and one-half tons per acre this year. Hay is worth §18 to $20 per
ton. I don’t know what set it on fire. I saw the smoke rise from the grass
12 or 15 feet from the road shortly after the train passed. 1 suppose the fire
eanght from the embers from the smoke stack of the engine. There was
nothing clse there that could possibly set it on fire. Appellee re-sceded the
land this spring, at least L saw him sowing something there. The train that
passed had a coal-burning locomotive.

Oross Eramined—I1 don't know as I ever knew that coal-burner to set

: anything on fire, but it would be more apt to do so than a wood-burner. 1
g saw the fire within a minute after the coal burner had passed the place. 1t
had burned over an acre at that time.—Record, p. 12.

Samuel Hutchinson testified : I saw a fire in the meadow. 1 was stand-
g on the piatform at Noble and heard the train and when I looked that way
I saw the fire burning as the train approached. The fire lasted some time
after that. 1 did not go down to it. I do not know how much meadow or
how many rails werg burned. T do not know what was the cause of the fire.
—Record, p. 13.

This was all the testimony given in the case.

On the jury bringing in a verdict for the appellee, the appellants moved
the court for a new trial and arrest of judgment, which motions were over-

ruled by the court, to which ruling of the eourt in overruling said motions,
for a new trial and in arrest of judgment the appeliants, at the time, by their
counsel excepted.— Record, p. 13.

The court entered judgment on the verdict for appellee for $25 26 and
costs.—Record, p. 9.

Appeal bond.—Record, p. 1+.

ASSIGNMENT OF ERRORS.

The court erred in over-ruling appellants’ motion for a new trial.

i e ) The court erred in over-ruling appellants’ motion in arrest of judgment.
’ [W IL. P. BUXTON,
Attorney for Appeilants.
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