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ABSTRACT.
JEPTHA RAY, Appelant

Ss. Appeal from Marion,
JOSIAH F. WOOTERS, Appelice. ‘
DECLARATION,

v ooters, Plaintift BolOTwW

1sr. Count charges the speaking of slanderous words, imputing the crime of
perjury and actionable at common Law. ;

9xp, 3D, & 47H. Counts, charge the speaking of slanderous words—imputing
false swearing to Plaiatiff below and actionable under the Statute.

General issue and two notices, 1 and 2! substantially the same. Notice that
Dofendant would prove that the words spoken of Plaintiff, were true—that he re-
ferred to the testimony of a part of the testimony of plaintiff, given on & trial be-
fore Justice J. A. Fike, in whick Holowsy and Fowler were parties, and the
charge of swearing falsely was made in reference to that part of Plaintif’s testi-
mony which related to the shocking or vicking corn fodder by the Defendant—

" that the person to whom the words wors addressed understood them to refer to

10

that portion of Plaintiff’s testimeny, which related to ghocking corn fodder.

Jury and verdict for the Defendant, at the March term of the Court for 1857.

Notice for new trial—allowed

Trial at the August term of the Court, 1857—jury and verdict for Wooters, for
%275, Motion for new trial overruled—excepted to—judgement for Wootors én
verdict and appeal by Ray.

EVIDENCE oF WoorERs.—Plaintiff. ;

it witness—Elisha Fike, said he and Ray defendant took a walk while eone
jury Wag outin the cafe of Holoway & Fowler—that he seemed to be mad, andin
referring to the testimony of Wooter’s, Plaintiff, about the setting up of the shock
corn. He said Joo Wooter’s swore a d—n lie, and he could proveit. Iean prove
Y—that me, (meaning Plaintiff,) had swore a d—m lie and I can proveit if he
wants me to. Witness and Ray were talking about the testimony of Ray and
Wooters, given about the siting up of the shock corn which wasin controversy
between Hollowéy and Fowler. Witness understood Ray to make the charge in
reference to the testimony of Wooters about siting up the corn.

John P. Fike was present at the trial before Jonais. A. Fike, but does not re-
member the testimony of Wooters or Ray—saw Ray 2 fow days after the trial, and
asked him why he got so mad on that day; he said Joe Wooters, (meaning the
plaintiff,) swore a d—m lie, and he could prove it. Witness cautioned Ray
about making such charge and he said Joe (meaning plaintiff) swore God d—m
lie and he could prove it if he wanted him to—witness understood Ray to make
the charge in reference to the testimony of Wooters about the setting up of shock
corn on the trial before Justice Fike, in June 1855—Plaintiff closedhis case.

Defendant then called the following witnesses.

Thomas Farthing—who says that he helped Ray haul the fodder that was in
controversy between Fowler and Holoway—there were three loads—helped Ray
shock it up—it was well shocked up in Fowler’s field in the fall of 185&—seen it
afterwards, late in the Fall, it appeared to hold a good color.

L. Hall—says that he passed by and saw the shocked corn eetting up in rea-
sonable good order,@nd Holoway’s-plan, he Fowler had been living there. The
corn fodder looked 28 though there had been no rain on it after it had been shock-
ed till he saw it. P 3

Wm. Snider—says, he saw the shock corn in the fall of 1854, it was shocked
or ricked in reasonable good order, but looked tangled when be saw it.

Deposition of William Englan—says he has known the parties for 19 years—
weg summoned and served as a juror on the trial between Haloway and Fowler.
The dispute between the parties was about the destruction of corn fodder. Fow-
ler sued Holoway for corn that he-suffered to be destroyed on the. place, apd
Holoway broughtin an offset that Fowler’s dogs, chickens, and geese had de-
stroyed corn fodder thai he had hauled and shocked up on his place. Wooters



was a witness for Fowlergand Ray, was a witness for Holoway. In answerto s
. question of H. G. Bunoy counsel in the cause which was: ‘Had Holoway any
20" corn thed? Wooters answered, that he had some corn hauled there and thrown
‘ down in cross and pile every way, making a motion with his left hand at the same
time indicating the direction in which it was thrown. Witness remembers the
evidence of Wooters because Ray the defendant was called to testify immediately
after Wooters the Plaintiff, and Ray’s evidence conflicted with that of Wooter’s
and because in a few days heard there was to be a suit of slander commenced
about the matter and changed his mind with the testimony of Wooter’s, expect-
ing that he would be called as a witness in the suit. That sometime after the trial
before the Justice pl'nt’ff, Wooters called upon witness to learn what he remem-
bered about his testimony; witness told him that he swore what ke has above stated,
and Wooters made no reply; that Wooters said a great deal in his eviderce and
that after giving the above testimony he recited a conversation that he had heard
a few days since before the trial between Holoway and Fowler-=that the conversa-
tion detailed by Wooters was about the corn fodder in dispute.

11 James Harrison—was at the trial before Fike, and heard Plaintiff and Defend-
" ant testify. The controversy between Holoway and Fowler was this: Fowler had
shocked fodder destroyed in the field, and Holloway had corn fodder destroyed
which he had had hauled jn the place—Wooters said, in giving his testimony that
the fodder of Holoway’s had been hauled and thrown down in the corner of the
fence or field, cross and pile in every way-—where Holoway did not tell Ray to put
it.  Witnoss remembered the testimony of Wooters, because Rayat the time whis-
pered to him, and said, #hat is not so—that he had hauled the fodder and ricked it
up, and Ray then got up and swore that he hauled the fodder and ricked it up—
that Wooters got mad and said to Ray that he was too little to dispute his word
when he was under oath; that after giving the testimony above, Wooters spoke of

a conversation which he had heard between Holoway and Fowler.

12 William Bundey—was a juror on the trial before Fike—Wooters and Ray were
witnesses—Wooters, testified that the fodder was hauled and thrown down. Ray
testified that the fodder was set up-—they got into a dispute about it—Wooters
told Ray that he was too little to dispute his word—~Witness remembered testimo-
ny of both, in the quarrel Ray said after giving his evidence‘that that was the fact
about it, and it was not as Wooters swore.

Wooters might have said something about a corversation at the time, or he
might not rather thought he did--said a great deal about the case—Ray stated on-
ly in his evidence that the fodder had been set up.

13 Martin Adams-—was 2 juror on the trial before Justice Fike. The controversy
between Holloway and Fowler was about the destruction of fodder or shock éorn;
Wooters said in his testimony that the corn fodder had been hauled and thrown
down in the corner ef the fence, cross and pile—Wooters said much in his testimo-
ny about the case—that Bay was called as the next witness, and testified that he
had hauled the corn fodder and sit it up—that Wooters had sworn that it was haul-
ed and thrown down cross and pile which was not so—that Wooters then became
mad, and told Ray that he was too little to dispute his word. Wooters after testi-
fying as above, stated something about a convergation which he had heard between
Holoway and Fowler a few days before the trial at Squire Fike’s.

" David Hall-~was a juror on a trial before Fike—Wooters testified that the corn
fodder of Holoway had been hauled and thrown down cross amd pife in the corner
of the fence—said much in giving his testimony-—Remembered what Wooters said
becauge Ray was called as a witness after Wooters, and testified that he had haul-
ed and set up the corn fodder of Holloway. Wooters stated 2 conversation that
had been previous to that—thought from Wooters testimony, that he had been
there and seen the corn fodder—Waoters had spoken of a conversation before and
was asked what was the condition of the corn fodder——that this statement, as wit-
ness believed was not connected with the conversatien talk—and when asked, he
first said it was hauled and thrown down over the fence cross and pile for the geese
and dogs to destroy.

15 RichardBreese—was counsel in the trial before Fike—dispute about cotn fodder
—Witness asked Wooters as to the condition of the Holoway fodder-~he said that
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the eorn fodder had been #hrown cver the Seneein a hetrogeneous mass, and had
been thrown f the fence cross and pile, as it appeared to him—that the corn was not
in a condition to keep. Ray was called {o testify—he said Wooters need not say the
fodder was hauled and thrown down cress and pile, for it was not so~—he had hauled
itand putit up in good style——then Wooters said Ray was too little to dispute his
word, or oath. Wooters had passed through his examination in- chief before wit-
uess got to the trial—he cross-examined him—heard no such chatas a conversa~
tion detailed, and would have remembered it if there had been any after he enter-
od the trial. Wooters asked witness af ter he had him summoned as a witness for
him, what he would swear in the case, and he told him that he would swear as
above, and Wooters asked him if he would do him any good, he told him he thought
not—Wooters then told him he mightstay at home if he had anything to do.
William Holoway—was one of the parties in the suit before Squire Fike in June,
1855—controversy about corn fodder, was at trial—heard Wooters and Ray testi-
fy—Wooters said the corn fodder was hauled wadded up in great wads and whollop-
ed down cross _goile ; Ray stated that he hauled and set up the fodder—Wooters and
Ray disputed, and they grew mad and quareled—Wooters came with Fowler to see
witness a few days before the suit at Fike’s—Defendant here closed his case,
REBUTTING TESTIMONY OF PLAINTIFT.

Josiah A. Fike—Trial between Holoway and Fowler before him. Would not be

distinet as to what Waoters testifios about the condition of the corn, but was dis-
tinet thathe gave it as a recital ofa conversation—Wootars stated that he had been
present ata conversation betwoeen Holoway and Fowler, and as he closed Fow-
ler'said: Holoway my coru has also been destroyed, and you donot blame me~—
witness was not distinet as to what Wooters said about hauling his corn--he said
it was not hauled wiren Holoway wanted it—he was then asked what his corn was
worth, and he said the corn was worth but little if anything when he saw it.  Woo-
ters asked Holoway if it was not so, and he said it was-—did not remember if Woo-
ters made any statement as to the condition of the corn,did not remember that Woo-
ters said the corn was in the corner of the fance or field. Holoway’s offset filed
about the time Breese came into the trial, and all that concerned the offset was af-
ter Breese came in. '
Bundy—was a Juror, Wooters stated great deal about a contract be-
tween Holoway and Fowler—recollected what he he heard pass between Holoway
and Fowler a few days before the trial—Wooters says that Holoway said that Ray
had hauled the corn and threw it down in a pile, when it was destroyed—Wooterg
was asked as to the condition of the corn when he saw it last—does not remem-
ber his reply, was not paying particular attention—Wooters after giving his evi-
dence asked Holoway if he had pot given his conversation correctly, and he nod-
ded assent.

Isaac Bundy——says Breese came in while the trial was progressing and Woo-
ters testifying—was asked the question by Breese, after detailing a conversation
in what condition the corn was in and he said it looked like it had been hauled and
thrown down cross and pile.

BRobert Sanders—was a juror in the trial before Fike—~Wooters gave in evidence
—a conversation talk—that Holoway said it had not been hauled shen he wanted
it, but had been hauled and piled in the yard, and chickens, geese and dogs had
run over and destroyed it~—Wooters then turned to Holoway and asked him if
it was not so—he nodded assent—Breese asked Wooters as to the condition
of the corn, and he said it was bad,

Joseph Fike---was present at the trial, Wooters states the contract between
the parties, he was then asked if he had seen the corn, said ke had, was asked
what it was worth and he said very little, for it was thrown down cross and pile
and dogs geese and chickens run over it; Wooters also gave a part of his evi-
dence as a conversation, that Holoway said he did not blame Fowler, but the
man who hauled the fodderand put in & place he did not tell him, Wooters was
then asked by Defendant’s counsel, io stateas to the difficluty that arose be-
tween Ray and Wooters about iha testimony and the court. The court would
not permit the witness to answer the juestion, because it had been proved of-
ten enough. Defendant, by his counge] excepted to the rules of the court af
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the time.,

Thomas Phillips—was at trial before Fike and heard testimony of Wooters and
Ray—Wooters repeated a conversation between Holoway and Fowlor—Holoway
said he did not blame Fowler—the corn was not put where he wanted it—does
not remember that any question was asked Wooters—thought Wooters had stated
the conversation before Breese came into the case. Is of the opinion that the
question as to the condition of the corn was putto Wooters and he said it was
down in a pile when he saw it—Ray got up and testified that it was not down ina
pile but set up—Wooters said the corn was not hauled to the place where Holoway
wanted it, and asked Holoway if it was not so, and he assented.

Drury Fowler—was one of the parties before Jnstice Fike—had Wooters supee-
ned to prove Holoway’s couversation—Wooters stated that Holoway said Ray
had hauled the corn and thrown it down where he did not want it. After this ev-
idence of conversation, he did speak of the valueof the corn, he said it was torn
down, not thrown down—Breese came into the trial after Wooters stated the con-
versation—could not remember that Breese asked Wooters as to the condition of
the corn-——corn was poorly set up—does not remember that he told McEntosh the
corn wag well set up—if so he was talking then~—but swearing now.

Duncan was at the trial before Fike, heard testimony of Ray and Wooters—un-
derstood Wooters to refer to a conversation that he heard between Holoway and
Fowler—did not hear all the evidence—was ot certain as to what was asked
Wooters.

Noah Wooters—was present at the trial before Fike-—heard the evidence of Woo-
ters, Plaintiff—heard him repeat a conversation between Holoway and Fowler—
did not hear all that was said—remembers no questions asked.

Samuel Tate——was at taial before Fike, Wooters refered to conversation in his
evidence between Holoway and Fowler, does not remember questions that were
put, thinks Breese asked Wooters what the corn was worth, and he said little or
nothing when he saw it.

Phillips—was at the trial befors Fike and heard Ray and Wooters testify—they
disputed about the corn being shocked or ricked up, Wooters stated a conversa-
tion which he had heard between Holoway and Fowler a short time before the tri-
al, thinks thers was something said about the condition and value of the corn when
hesaw it. Plaintiff closed his case.

PLAINTIFF'S INSTRUCTIONS.
1. That if the jury believe from the evidence that any one set of the words in

Planiiffs; Declaration are proved to have been spoken by defendant of Plaintiff and
that Defendant charged Plaintiff with swearing falsely upon a point material to
the issue in the suit between Fowler and Holoway in the Justice’s Court. They
must find for the Plaintiff, (on the first count) unless they further believe from
the evidence, Plaintiff was guilty of willful and corrupt perjury.

2. That to sustain a plea of justification for slander and words imputing per-
jurys The same strictness of proof is necessary as in criminal prosecution for per-
jurj and if from the evidence the jury entertain a reasonable doubt as to whether
defendant has sustained his plea of justification, Plaintiff is entitled to the benefit

of that doubt.
3. Thatif the jury believe‘ from the evidence, that Defendant has failed to

sustain his notice of Justificaiion; the jury may consider such notice in aggreva-
tion of damages.

Defendant by his counsel at the time excepted to the giving of each and all, of
said instructions of Defendant.

(1.) The Jury are to weigh the trastimon’y in this case and decide in favor of
the party on whose side the evidence preponderates and in this connection the
court further instructed that the affirmative testimony of witnesses who swore that
a certain thing, (here the court inserted, ) “probable and madesied,” did occur, or
that certain things were said will great,y outweigh negative testimony of men
who swore that they did not see, or hear, or remember that such facts, or things
were gaid or done, (here the court added, ) ““But in this casethe iestimony on both
sides, was of the afirmative character and the Jury must decide which preponderates.”
To which instruction and addition the defendgnt by his counfel at the time excepted.

o Ly

-

oo an
{ 1A

WAL puka

ey



4 A1
84 9430)
-

A fe el
17, {4 "
A o/ 81

¥

82
33
$4
35
36
37

(2.) The court is asked to instruct the Jury gxi"the part of the defendsnt that

-oLayp-belief from the evidence that the defendant at the time of making the

charges alleged in the declaration of plaintiff and as proved on the trial refgired ~

fo, & certain part of the testimony of plaintiff given §n a former trial and explained
to the persons i to whom he made the charges, the circumstances under which

and in which the false swearing was charged and made and-say farther belief .
from the evidence that the defendant has made good his charge, (here the court ’; *

A,

inserted ) “‘shat the plaingiff swore @ lie,”” in the manper and under the circum-
stances that they should find the defendent not guilty—To which ingertion the
defendant at the time excepted—-Court dverruleduexéept‘i‘ons:wd gave the instruc-

tions marked (1) sad (2) as modified.

Court orally explained snd qualified st eaid instructiong—Defondent ex-
cepted. ' 3 - 1
Krrors assigned. :

(1.) The Court admited improper evidencg for the plaintiff below.

(2.) Refuting proper evidence for defepdanthelbyyo 4

(3.) Giving improper instructions for plaintiff below,

(4.) Modifying instructions of defendant below,

(5.) Refusing proper instructions for defendant below.

(6.) Overmﬁng defendants motion for a new trial below, entering Judgement
on the vfrdict of the Jury snd refusing to grant a new trial,

éillfjxgﬁ?gé%ﬁgf } ATTORNEYS QR APELLENT.
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JEPTHA RAY, Appelant

DS,
JOSIAH F. WOOTERS, Appelice,
DECLARATION,
W ooters, Plaintiff Belowr.

Appeal from Marion,

1s7. Count charges the speaking of slanderous words, imputing the crime of
perjury and actionable at commen Law.

2xp, 30, & 475, Counts, charge the speaking of slanderous words—imputing
false swearing to Plaintiff below and actionable under the Statute.

General issue and two notices, 1 and 2 substantially the same. Notice that
Defendant would prove that the words spoken of Plaintiff, were traue—that he re-
forred to the testimony on a part of the testimony of plaintiff, given on  trial be-
fore Justice J. A. Fike, in which Holoway and Fowler were parties, and the
chargs of swearing falsely was made in reference to that part of Plaintif’s testi-
mony which related to the shocking or ricking corn fodder by the Defendant—
that the person to whom the words were addressed understood them to refer to
that portion of Plaintif’s testimony, which related to shocking corn fodder.

Jury and verdict for the Defendant, at the March term of the Court for 1857.

Notice for new trial—allowed

Trial at the August term of the Court, 1857—jury and verdict for Wooters, for
@975, Motion for new trial overruled—excepted to—judgement for Wooters an
vordict and appeal by Ray.

EVIDENCE oF WooTERS.~—Plaintiff.

1st witness——Elisha Fike, said he and Ray defendant took a walk while one
jury Was outin the care of Holoway & Fowler—that he seemed to be mad, andin
referring to the testimony of Wooter’s, Plaintiff, about the setting up of the shock
corn. He said Joe Wooter’s swore a d—m lie, and he could prove it. I ean prove
it—that uE, (meaning Plaintiff,) had swore a d—m lie and I can proveit if he
wantg me to. Witness and Ray were talking about the testimony of Ray and
Wooters, given about the siting up of the shock corn which wasin controversy
between Hollowoy and Fowler. Witness understood Ray to make the charge in
reference to the testimony of Wooters about sitting up the corn.

John P. Fike was present at the trial before Jonan A. Fike, but does not re-
member the testimony of Wooters or Ray—saw Ray a few days after the trial, and
asked him why he got so mad on that day; he said Joe Wooters, (meaning the
plaintiff,) swore a d—m lie, and he could prove it. Witness cautioned Ray
about making such charge and he said Joe (meaning plaintiff) swore God d—m
lic and he could prove it if he wanted him to—witness understood Ray to make
the charge in reference to the testimony of Wooters about the setting up of shock
corn on the trial before Justice Fike, in June 1855—Plaintiff closedhis case.

Defondant then called the following witnesses.

Thomas Farthing—who says that he helped Ray haul the fodder that was in
controversy between Fowler and Holoway—there were three loads—helped Ray
shock it up—it was well shocked up in Fowler’s field in the fall of 1854—seen it
afterwards, late in the Fall, it appeared to hold a good color. :

L. Hall—says that he passed by and saw the shocked corn setting up in rea-
sonable good order, and Holoway’s plan, he Fowler had been living there. Fhe
corn fodder looked as though there had heen no rain on it after it had been shock-
ed till he saw it.

Wm. Snider—says, he saw the shock corn in the fall of 1854, it was shocked
or ricked in reasonable good order, but looked tangled when he saw it.

Deposition of William Englan—says he has known the parties for 19 years—
was summoned and served as a juror on the tral between Haloway and Fowler.
The dispute between the parties was about the destruction of corn fodder. Fow-
ler sued Holoway for corn that he suffered to be destroyed on the place, and
Holoway brought in an offset that Fowler's dogs, chickens, and geese had de-
stroyed corn fodder that he had hauled and shocked up on his place. Wooters
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wag a witness for Fowler and Ray, wag a witness for Holoway. In answerto g
question ef H. G. Bunon counsel in the cause which was: “Iad Holoway any
corn then? Wooters answered, that he had some corn hauled there and thrown
down in ¢ross and pile every way, making a motion with his left hand at the same
time indicating the direction in which it was thrown. Witness remembers the
evidence of Wooters because Ray the defendant was called to tostify immediately
after Wooters the Plaintiff, and Ray’s evidence conflicted with that of Wooter’s
and because in a few days heard there was to be a suit of slander commenced.
about the matter and changed his mind with the testimony of Wooter’s, expect-
ing that he would be called as a witness in the suit.  That sometime after the trial
before the Justice pl’nt’ff, Wooters eglled upon witness to learn what he remem-
bered ahout his testimony; witness told him that he swore what he has above stated,
and Wooters made no reply; that Wooters said 2 great deal in his eviderce and
that after giving the above testimony he recited a conversation that he had heard
afew days since before the trial between Holoway and Fowler—that the conyersa-
tion detailed by Wooters was ahout the corn fodder in di,sput/e,.

11 James Harrison—was at the trial before Fike, and heard Plaintiff and Defend-

* ant testify. The controyersy between Holoway and Fowler was this:  Fowler had
shocked fodder destroyed in the field, and Holloway had corn fodder destroyed
which he had had hauled in the place—Wooters said, in giving his testimony that
the fodder of Holoway’s had heen hauled and thrown down in the corner of the
fence or field, cross and pile in every way—where Holoway did not tell Ray to put
it. 'Witness remembered the testimony of Wooters, because Rayat the time whis-
pered to him, and said, that is not so—that he had hauled the fodder and ricked it
ixp, and Ray then got up and swore that he hanled the fodder and ricked it up—
that Wooters got mad and said to Ray that he was too little to dispute his word
when he was under oath; that after giving the testimon y above, Wooters
a conversation which he had heard between Holoway and Fowler,

William Bundey—was a juror on the trial before Fike—Wooters and Ray were
witnesses—Wooters, testified that the fodder was hauled and thrown down. Ray
testified that the fodder was set up—they got into a dispute ahout it~—Wootersg
told Ray that he was too little to dispute his word—~Witness remembered testimo-
ny of both, in the quarrel Ray said after giving his evidence that that was the fact
about it, and it was not as Wooters swore.

Wooters might have said something about a corversation at the time, or he
might not ratber thought he did-—said 4 great deal about the case—Ray stated on-
ly in hie evidence that the fodder had been set up.

Martin Adams-—was a juror on the trjal before Justice Fike. The controvers
between Holloway and Fowler was about the destruction of fadder or shock corn;
Wooters gaid in his testimony that the corn fodder had been hauled and throun
down in the corner ef the fence, cross and pile—Wooters said mugh in his testimo-
ny about the case—that Ray was called as the next witness, and testified that he
had hauled the corn fodder and sit it up—that Wooters had sworn that it was haul-
ed and thrown down cross and pile which was not so—that Wooters then became
mad, and told Ray that he was too litt]e to dispute his word. Wooters after testi-
fying as ghove, stated something about a conversation which he had heard bstween
Holoway and Fowler a few days before the trial at Squire Fike’s.

David Hall-—was a juror on a trigl before Fike-——Wooters testified that the corn
fodder of Holoway had been hauled and thrown down cross amd pile in the corner
of the fence—said much in giving his testimony—Remembered what Wooters said

- because Ray was called as 3 witness after Wooters, and testified that he had haul-
ed and set up the corn fodder of Holloway. Wooters stated a conversation that
bad been px‘évious to that——thoughc from Wooters testimony, thathe had heen
there and seen the corn fodder—Wooters had spoken of & conversation before and
was asked what was the condition of the corn fodder—that thig statement, as wit-
ness believed was not connected with the conversation talk—and when asked, he
first said it was hauled and thrown down over the fence cross afd pile for the geese
and dogs to destroy.

RichardBreese—was counsel in the trial before Fike—dispute about corn fodder
~—Witness asked Wooters as to the condition of the Holoway fodder—-he said that

spoke of
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the eorn fodder had been thrown over the fexcein a hetrogeneous mass, and had
been thrown off the fence cross and pile, as it appeared to him—that the corn was not
in a condition to keep. Ray was called to testify—he said Wooters need not say the
fodder was hauled and thrown down cross and pile, for it was not so--he had hauled
itand putit up in good style-—then Wooters said Ray was too little to dispute hig
word, or oath. Wooters had passed through his examination in- chief before wit.
1688 got to the trial—he cross-examined him—heard no such chat a8 8 conversa-
tion detailed, and would have remembered it if there had been any after he enter-
ed ihe trial. Wooters asked witness aftor he had him summoned as a witness for
him, what he would swear in the case, and he told him that he would swear as
above, and Wooters asked him if he would do him any good, he told him he thought
not—Wooters then told him ho mightstay at home if he had anything to do.
William Holoway-—was one of the parties in the suit before Squire Fike in J une,
1855—controvers_v about corn fodder, was at trial—heard Wooters and Ray testi-
fy—Wooters said the corn fodder was hauled wadded up ingreat wads and whodlop-
ed down cross pile; Ray stated that he hauled and set up the fodder—Wooters and
Ray disputed, and they grew mad and quareled—Wooters came with Fowler to see
witness a few days before the suit at Fike’s— Defendant here closed his case,
REBUTTING TESTIMONY OF PLAINTIFF.

Josiah A. Fike—Trial between Holoway and Fowler before him. Would not be

distinet as to what Woeoters testifies about the condition of the corn, but was dis-
tinet that he gave it as a recital ofa conversation—Wooters stated that he had been
present at a conversation between Holoway and Fowler, and as he closed Fow-
ler said: Holoway my corn has also been destroyed, and you donot blame me—
witness was not distinet as to what Wooters said about hauling his corn--he said
it was not hauled when Holoway wanted it—he was then asked what his corn was
worth, and he said the corn was worth but little if anything when he saw it. Woo-
ters asked Holoway if it was not 50, and he said it was—-did not remember if Woo-
ters madeany statement as to the condition of the corn,did not remember that Woo-
tors said the corn was in the corner of the fence or field. Holoway’s offset filed
about the time Breese came inio the trial, and all that concerned the offsat wag af-
ter Breese came in.
Bundy—was a juror, Wooters stated a groat deal abouta contract be-
tween Holoway and Fowler--recollected what he ho heard pass between Holoway
and Fowler a few days before the trial—Wooters says that Holoway said that Ray
had hauled the corn and threw it down ina pile, when it was destroyed- -Wooters
was asked as to the condition of the corn when he saw it last—does not remem-
ber his reply, was not paying particular attention—Wooters aftor giving his evi-
dence asked Holoway if he had not given his conversation eorrectly, and he nod-
ded assent.

Isaac Bundy-—says Breese came in while the tria] was progressing and Woo-
ters testifying——was asked the question by Breese, after detailing a conversation
in what condition the corn was in and he said it looked like it had been hauled and
thrown down cross and pile.

Robert Sanders—was a juror in the trial before Fike-~Wooters gave in evidence
~-a conversation talk—that Holoway said it had not been hauled when he wanted
1t, but had been hauled and piled in the yard, and chickens, geese and dogs had
run over and destroyed it~—Wooters then turned to Holoway and asked him if
it was not so—he nodded assent—Broese asked Wooters as to the condition
of the corn, and he said it was bad.

Joseph Fike---was present at the trial, Wooters states the contract hetween
the parties, he was then asked if he had seen the corn, said e hod, was asked
what it was worth and he said very little, for it was #hrown down cross and pile

. and dogs geese and chickens run over it; Wooters also gave a part of his evi-

dence as a conversation, that Holoway said he did not blame Fowler, but the
man who hauled the fodderand put in a place he did not tell him. Wooters was
then asked by Defendant’s counse], to stateas to the difficluty that arose be-
tween Ray and Wooters about the testimony and the court. The court would
not permit the witness to answer the question, because it had been proved of-
ten onough. Defendant, by his counsel excepted o the rules of the court at
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Thomas Phillipg=—wag at trial before Fike and heard testimony of Wooters and
Ray—Wooters repeated a conversation bevween Holoway and Fowler—Holoway
said he did not blame Fowler—the corn was not put where he wanted it—does
not remember that any question was asked Wooters—thought Wooters had stated
the conversation before Breese came into the case. Is of the opinion that the
question as to the condition of the corn was putto Wooters and he said it was
down in & pile when he saw it—Ray got up and testified that it was not down ina
pile but set up—Wooters gaid the corn was not hauled to the place whers Holoway
wanted it, and asked Holoway if it was not so, and he assented.

Drury Fowler—was one of the parties before Justice Fike—had Wooters supee-
ned to prove Holowsy’s conversation—Wooters stated that Holoway said Ray
had hauled the corn and thrown it down where he did not wantit. After this ev-
idence of conversation, he did speak of the value of the corn, hesaid it was torn
down, not thrown down——Breese came into the trial after Wooters stated the con-
versstion—could not remember that Breese asked Wooters as to the condition of
the corn—corn was poorly set up—doss not remember that he told McEntosh the
corn was well set up~if so he was talking then—but swearing now.

Duncan was at the trial before Fike, heard testimony of Ray and Wooters—un-
derstood Wooters to refer to a conversation that he heard between Holoway and
Fowler—did not hear all the evidence—was vot certain as to what was asked
Wooters.

Noah Wooters—was present at the trial before Fike-—heard the evidence of Woo-
ters, Plaintiffi—heard him repeat a conversation between Holoway and Fowler—
did not hear all that was said—remembers no questions asked.

Samuel Tate——wasat taial before Fike, Wooters refered to conversation in his
evidence between Holoway and Fowler, does not remember questions that were
put, thinks Breese asked Woolers what the corn was worth, and he said little or
nothing when he saw it.

Phillips-—was at the trial before Fike and heard Ray and Wooters testify——they
disputed about the corn beiug shocked or ricked up, Wooters stated a conversa-
tion which he had heard between Holoway and Fowler a short time before the tri-
al, thinks there was something gaid about the condition and value of the corn when
hesaw it. Plaintiff closed his case.

PLAINTIFIS INSTRUCTIONS.
1. That if the jury believe from the evidence that any one set of the words in

Plantiffs. Doclaration are proved to have been spoken by defendant of Plaintiff and
{hat Defendant charged Plaintiff with swearing falsely upon a point material to
the issue in the suit between Fowler and Holoway in the Justice’s Court. They
must find for the Plaintiff, (on the first count) unless they further believe from
the evidence, Plaintiff was guilty of willful and corrupt perjury.

9. That to sustain a plea of justification for slander and words imputing per-
jury. The same stricinoess of proof is necessary as in criminal prosecution for per-
jury, and if from the evidence the jury entertain a reagonable doubt as to whether
defondant has sustained his plea of justification, Plaintiff is entitled to the benefit

of that doubt. Y
3. Thatif the jury believed from the evidence, that Defendant has failed to

sustain his notice of Justificaiion; the jury may consider such notice in aggreva-
tion of damages.

Dofendant by his counsel at the time excepted to the giving of each and all, of
gaid instructions of Defendant.

(1.) The Jury are to weigh the testimoney in this case and decide in favor of
the party on whose side the evidence preponderates and in this connection the
court further instructed that the affirmative testimony of witnesses who swore that
a certain thing, (here the court inserted,) “‘probable and material,” did occur, or
that certain things were said will great,y outweigh negative testimony of men
who swore that they did not see, or hear, or remember that such facts, or things
were said or done, (here the court added,) “But in this case the lestimony on both
sides, was of the affirmative characier and the Jury must decids which preponderates.”
T which instruction and addition the defendent by his councel at the time excepted.
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(2.) The court is asked to instruct the Jury in the part of the defendant that
of my belief from the evidence that the defendant at the time of making the
charges alleged in the declaration of plaintiff and as proved on the trial refured
to, a certain part of the testimony of plaintiff given an a former trial and explained
to the persons to to whom he made the charges, the circumstances under which
snd in which the false swearing was charged and made and my farther belief
from the cvidence that the defendant has made good his chargs, (liere the court
inserted) “‘that the plaintiff swore a Le,” in the manner and -under the eircum-
stances that they should find the defandent not guilty—To which insertion the
defendant at the time excepted—-Court overruled exceptions and gave the instruc-
tions marked (1) and (2) as modified.

Court orally explained and qualified all of said instructions<Defondent ex-
cepted.

Errors assigned.

(1.) The Court admited improper evidence for the plaintiff below.

(2.) Refuring proper evidence for defendant below.

(3.) @Giving improper instructions for plaintiff below.

(4.) Modifying instructions of defendant below.

(5.) Refusing proper instructions for defendant below.

(6.) Overruling defendants motion for a new trial below, entering Judgement
on the virdict of the Jury and refusing to grant a new trial.
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