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IN "THE SUPRICMIE COURT.

State of Illineis, First Grand Division.

JUNE TERM, A. D., 1867.

- ———, o ———————

THOMAS W. WALKER, JULIA A.
WALKER and JOHN A. WALKER. {
vs. Error to Crawford.
MARY ANN WALKER & GEORGE
C. WALKER. §

The following is an abstract of the facts contained in the record in
this ause, to-wit:

This petition, filed by Mary Ann Walker and George C. Walker, shows
that one James C. Walker, late a resident of Crawford county, Illinois,
died intestate on the 21st day of March, 1856, leaving him surviving Mary
Ann Walker, his widow, Thomas W. Walker, Julia Ann Walker, Charles
L. Walker, John A. Walker and George . Walker, his heirs at law, and
that he died seized in fee simple of the following described tract of land,
to-wit: one hundred and ten acres off of the north end of the north-east
quarter of section number twenty-seven in township number seven north
of rarge eleven west, lying and being in the county of Crawford aforesaid.
(See record, pages 1 and 2, line 1 to 49 inclusive.)

The petition further alleges that the widow aforesaid has a dower estate
in said real estate, and that said George C. V’Valkel', Thomas W. Walker,
Julia Ann Walker, Charles L. Walker and Jobn A. Walker are each en-
titled to one-fifth of said land, as heirs of James C. Walker, dec’d, subject
1o the dower estate of said widow. (Sce record, pages 2 and 3, lines 50 to
59 inclusive.) And also that Thomas W. Walker, Julia Ann Walker
Charles L. Walker and John A. Walker are each infants under the age
of eighteen years and have no guardians at law. (See record page 3, line
59 to 63 inclusive.)

The petition contains a prayer making the above named minors de-
fendants, and that a guardian ad litem be appointed for said minor defend-
ants, and usual prayer for partition of said real estate, and general prayer
for reliet. (Seo record, page 3, line 64 to 85 inclusive.)

Then follows affidavit of George C. Walker to the truth of the petition
and jurat of the officer and endorsements on the petition. (See record,
page 4, line 96 to 109 inclusive.) Also an entry made in the record by the
Clerk of the Crawford County Circuit Court stating that there is no sum-
mons to be found in his office. (Sce record, page 4, line 110 to 114 inclusive.

Then follows the answer of a guardian ad litem, asking that the court
protect the interests of the minor defendants of said petition and the file
marks thereon. (See record, pages 4, 5 and 6, line 114 to 149 inciusive.)

The record further shows that afterwards, but at the same term of the
said court, on the motion of the attorney for the petiticners, George W.
Peck was appointed guardian ad litem for the said minor defendants. (See
record, page 6, line 150 to 166 inclusive.) And that the court decreed
upon the petition answer of guardian ad litem, exhibits and proofs that
partition be made as prayed in the petition, and that commissioners were
appoiuted to partition said real estate and make report. (See record, pages
6 and 7, line 166 to 198 inclusive.)

And that afterwards at said term of the said court said commissioners
made report that division could not be made without manifest prejudice
to the proprietors of the same. (See record, pages 7, 8 and 9, line 198 to
241 inclusive.)

And that afterwards, to-wit: at said October term, 1858, said report



of commissioners was submitted to the court and approved. (See record,
pages 9 and 10, line 242 to 287 inclusive.)

And that afterwards, at the said October term, 1358, of the Crawford
Cirenit Court, the court ordered and decreed a sale of said real estate on
a credit of six, twelve, eighteen and twenty-four months, and appoints 1
commissioner to make said sale; the said commissioner is ordered to give
notice of said sale by posting up written notices in four public places four
weeks prior to said sale, and also decreed and ordered that said commis
sioner take of the purchaser his notes, with approved personal security and
a mortgage on the premises, to secure the purchase money, and make report
to the next term of court. (See record, page 11, line 288 to 323 inclusive.)

And that afterwards, at the May term of said court, 1859, the said
commissioner made his report of sale and reported that said real estate
was sold on a credit of twelve, cighteen and twenty-four months, after hav-
“ing advertised the same as per said decree. (See record, pages 11, 12 and
13, line 324 to 372 inclusive.

The report of the commissioner appointed to make sale and convey-
ance is accepted and approved by the Court. (See record pages 13, 14 and
15, line 373 to 435 inclusive. : o
: Then follows cost bill and certificate of the Clerk. (See record, pages
15, 16 and 17, line 436 to 482 inclusive.)

ASSIGNMENT OF ERRORS.
1st. The court erred in rendering a decree against the defendants
below without any service of process upon them.  Revised Statutes of
1845, chapter 79, page 400, section 6.
2d. * The court erred in decreeing a sale of said lands without any or
sufficient evidence to support the bill, the defendants all being minors.
27 Illinois Reports, page 128 and 9. Tebbs, e a/. vs. Allen. 33 Illinois
page 181.  Waugh, ¢t al vs. Robbins,
8d. The decree of sale is erroneous because there is no prayer in the
petition praying a sale of the land in case the same cannot be partitioned
without great prejudice to the parties. Ill. Stat. of 1858, page 160, sec. 1.
I 4th. The court erred in ‘confirming the report of commissioners to
partition said land without requiring their oath for said purpbse to be re-
duced to writing to accompany their report. 23 Illinois Reports page 47.
Loyd, et al. vs. Malone, ¢t al. Illinois Reports, vol. 27, page 119. Tibbs
et al. vs. Allen. e
5th.  The court erred in decreeing a sale of the dower of the widow
after the commissioners appointed to partition said real estate reported
that the same could not be p':;'rtitioned without doing the parties great in-
jury, without first empanneling a jury to assess the yearly value of said

estate. Illinois Reports, vol. 28, page 64. Francisco et al. vs. Hendricks.

6th. The court erred in accepting and approving the report of special
commissioner to make sale of said land ; because he was ordered to sell
the same upon a credit of six, twelve, eighteen and twenty-four months,
but sold the same upon a credit of twelve, eighteen and twenty-four months,
and because there is no proof of publication of sale except the statements

- of said commissioner. IIl. Rep., 29 vol., pages 535 and 549. Tibbs, et «l

vs. Allen.
i P BARLOW and
K. ALBRIGHT,

Attorneys for Plaintifts in Error,

J.
J.
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IN THE SUPRICMIE COURT.

er—————

State of [llinois, First Grand BDivision.

JUNE TERM, A. D., 1867

- o ———— -

THOMAS W, WALKER, JULIA A.
WALKER and JOCHN A. WALKER. g
V8. Error to Crawford.
MARY ANN WALKER & GEORGE
C. WALKER, §

The following is an abstract of the facts contained in the record in
this cause, to-wit:

This petition, filed by Mary Ann Walker and George C. Walker, shows
that one James C. Walker, late a resident of Crawford county, Illinois,
died intestate on the 21st day of March, 1856, leaving him surviving Mary
Ann Walker, his widow, Thomas W. Walker, Julia Aun Walker, Charles
L. Walker, John A. Walker,and George (. Walker, his heirs at law, and
that he died seized in fee simple of the following deseribed tract of land,
to-wit : one hundred and ten acres off of the north end of the north-east
quarter of section number twenty-seven in township number seven north
of rarge eleven west, lying and being in the county of Crawford aforesaid.
(See record, pages 1 and 2, line 1 to 49 inclusive.)

The petition further alleges that the widow aforesaid has a dower estate
in said real estate, and that said George C. Walker, Thomas W. Walker,
Julia Ann Walker, Charles L. Walker and John A. Walker are each en-
titled to one-fifth of said land, as heirs of Jamos (. Walker; dec’d, subject
to the dower estate of said widow. (Sce record, pages 2 and 8, lines 50 to
" 59 inclusive.) And also that Thomas W. Walker, Julia Ann Walker
Charles L. Walker and John A. Walker are each infants under the age
of eighteen years and have no guardians at law. (See record page 3, line
39 to 63 inclusive.)

The petition contains a prayer making the above named minors de-
fendants, and that a guardian ad Zitem be appointed for said minor defend-
ants, and usual prayer for partition of said real estate, and general prayer
for reliet. (See record, page 3, line 64 to 85 inclusive.)

Then follows affidavit of George C. Walker to the truth of the petition
" and jurat of the officer and endorsements on the petition.  (See record,
page 4, line 96 to 109 inclusive.) Also an entry made in the record by the
Clerk of the Crawford County Circuit Court stating that there is no sum-
mons to be found in his office. (See record, page 4, line 110 to 114 inclusive.

Then follows the answer of a guardian ad litem, asking that the court
protect the interests of the minor defendants of said petition and the file
marks thereon. (See record, pages 4, 5 and 6, line 114 o 149 inciusive.)

The record further shows that afterwards, but at the same term of the-
said court, on the motion of the attorney for the petitioners, George W.
Peck was appointed guardian ad litem for the said minor defendants. (See
record, page 6, line 150 to 166 inclusive.) And that the court decreed
upon the petition answer of guardian ad litem, exhibits and proofs that
partition be made as prayed in the petition, and that commissioners were
- appointed to partition said real estate and make report. (See record, pages
6 and 7, line 166 to 198 inclusive.)

And that afterwards at said term of the said court said commissioners
made report that division could not be made without manifest prejudice
to the proprietors of the same. (See record, pages 7, 8 and 9, line 198 to
241 inclusive,)

And that afterwards, to-wit: at said October term, 1858, said report



of commissioners was submitted to the court and approved. (See record,
pages 9 and 10, line 242 to 287 inclusive.)
And that afterwards, at the said October term, 1358, of the Crawtord

«Cireuit Court, the court ordered and decreed a sale of said real estate on

_a credit of six, twelve, eighteen and twenty-four months, and appoints a

. commissioner to make said sale; the said commissioner is ordered to give

.. v, Allen.

notice of said sale by posting up written notices in four public places four

- weeks prior to said sale, and also decreed and ordered that said commis-

sioner take of the purchaser his notes, with approved personal security and
a mortgage on the premises, to secure the purchase money, and make report
to the next term of court. (See record, page 11, line 288 to 323 inclusive.)

And that afterwards, at the May term of said court, 1859, the said
commissioner made his report of sale and reported that said real estate
was sold on a credit of twelve, eighteen and twenty-four months, after hav-
ing advertised the same as per said decree. (See record, pages 11, 12 and
13, line 324 to 372 inclusive.

The report of the commissioner appointed to make sale and convey-
ance is accepted and approved by the Court. (See record pages 13,14 and
15, line 373 to 435 inclusive.

Then follows cost bill and certificate of the Clerk. (See record, pages
15, 16 and 17, line 436 to 482 inclusive.)

ASSIGNMENT OF ERRORS. .

Ist. The court erred in rendering a decree against the defendants
below without any service of process upon them. Revised Statutes of
1845, chapter 79, page 400, section 6.

2d. The court erred in decreeing a sale of said lands without any or
sufficient evidence to support the bill, the defendants all being minors.
27 Tllinois Reports, page 128 and 9. Tebbs, ¢ /. vs. Allen. 33 Tllinois
page 181. Waugh, ¢t al. vs. Robbins.

3d. The decree of sale is erroneous because there is no prayer in the
petition praying a sale of the land in case the same cannot be partitioned
without great prejudice to the parties. Ill. Stat. of 1858, page 160, sec. 1.

4th. The court erred in confirming the report of commissioners to
partition said land without requiring their oath for said purpose to be re-
duced to writing to accompany their report. 23 Illinois Reports page 47.
Loyd, et al. vs. Malone, et «l. Illinois Reports, vol. 27, page 119. Tibbs
et al. vs. Allen. '

5th. The court erred in decreeing a sale of the dower of the widow
after the commissioners appointed to partition said real estate reported
that the same could not be partitioned without doing the parties great in-
jury, without first empanneling a jury to assess the yearly value of said
estate. Illinois Reports, vol. 28, page 64. Francisco et al. vs. Hendricks.

6th. The court erred in accepting and approving the report of special
commissioner to make sale of said land ; because he was ordered to sell
the same upon a credit of six, twelve, eighteen and twenty-four months,
but sold the same upon a credit of twelve, eighteen and twenty-four months,

. and because there is no proof of publication of sale except the statements

of said commissioner. Tll. Rep., 29 vol., pages 535 and 549. Tibbs, ¢/ ol
J. P. BARLOW and
*J. K. ALBRIGHT,

Attorneys for Plaintiffs in Error.
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