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 STATE OF ILLINOIS, 1 '
| SurPrEME CoURT, - 88,
- Tirst Grand Division. ‘

The People of the State of Illinois,
XAF

To the Sheriff of - - _Mi,tf.}_ﬂ_nw'f“ PSSR » . .}

BECATUSE, In the record and proceedings, and also in the rendition of the judgment of a

to law ; therefore we command you, that by cood and lawful men of your county, you give notice

to the said

3
that /7zz., . be and appear before the Justices of our said Supreme Court; at the next term
of said Court, to be holden at Mount VERNON, in said State, on the first Tuesday

in November mnext, to hear the records and proceedings aforesaid, and the errors
#/

assigned, 1f /2 shall think fit; and further to do and receive what

the said Court shall order in this behalf; and have you then there the names of those by whom

plea which was in the Circuit Courtal =~ - B Y / _______ [(,/(// ________ county, before
i A o s v ( Y g 5 2 w"’—‘»
f the Judge thereof between . . a7l licn, .. 0. CTLd e L A o
% / » : \ .............................. o
1 \ %, i\‘&
............................................ \\ ——y
2ok &
................................................................................... plaintiffeand . LALL74LQL. . G
?
W AL ACL | d . AL L ... LAl all.... [ CAAEL D Y, C L Ll i s
_ : \\\ .......................................................
= WAt TORTE Moo, SRS . itk (0 M » 1 ey defendantsit is said that manifest
i > s
error hath intervened to the injury of said  _ AZZ/777 2 AR 7/ [ Gyl e ¥z
............. . IDFTLE, B B BEEDLIR......55....cr isivnsissiooss sl i Besisiniinser i N S
areinformed by 7/ fror complaint, the record and proceedings of which said judgment, we |
- 1
have caused to be brought into our Supreme Court of ‘the State of Iilinois, at MouNT VERNON,
before the Justices thereof, to correct the errors in the same, in due form and manner, according

|

/ _ S S
you shall give the said. > .. . 7770 (LA A RGO M LA fs...¥ A I
notice together with this writ.
| % ]
; Wrrsess, the Hon. ;37,7 JUHCEILr Chief
[ Justice of the Supreme Court and the seal thereof, at ‘
[ i
1 MouNT VERNON, this  Jzzioedccdfio....... day of
| ¢ ARl d 2 in the year of our
| AR 4er.., / .............. }
? Lord one thousand ewht hundred and ¢
1 ;
|
] .....................................................................
g '_"\ // Cler]co he Supreme Court.
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24

Aeppend. to Pulaski.

ABSTRACT.

¢ o zr

This suit was begun in the Court below by defendants in fa%%éa}; filing on the
25th day of June, 1862, their bill to foreclose a certain mortgage to said Trustees,
executed by Thomas J. Mansfield and his wife Mildred, on the north-east fourth of
the north-west fourth in section 16, township 15 S, R. I E.; in said County, con-
taining 40 acres—for the sum of $185 00. Mortgage and note made and
acknowledged by M. and wife on the 13th of June, 1857, interest at 10 per cent.
payable semi-annually, and due in two years from date.

Bill in the usual form, stating that M. and wife were indebted to complainants,
and to secure the payment of $185 and interest at 10 per cent. per annum, executed
said note and mortgage.

Bill also states that one George S. Pidgeon sets up some claim against said
premises, as a subsequent incumbrance of some kind or other.

Bill prays that process issue to the said M. and wife and Pidgeon, and that said
Pidgeon be required to set forth his title, and together with the other defendants
to answer said bill. That said mortgage be foreclosed and the premises sold, and
complainants paid the principal and interest mentioned in said mortgage and note.

On same day plaintiffs below filed a copy of note and mortgage, and an affidavit
o ) : i . iv . z s g v gl
setting forth the non-residence of Thomas J. and M. Mansfield.

The form of the mortgage is copied from the school law of 1857, and the
acknowledgment by M. and wife is in the usual form for the relinquishment of -
dower, &c. The mortgage and acknowledgment, nor either of them, contains any
reference, relinquishment or waiver of the homestead.

June 26, summons issued and returned to the August, 1862, term
(. 8. Pidgeon; not served as to M. and wife. Cause cont. gen'ly.

served as to

At the following April term, (1863,) George 8, Pidgeon, one of the defendants,
filed his plea to said bill, setting forth that at before the time of the said M.
and wife executing said mortgage, the premises deseribed and the buildings there-
on constituted a part of the homestead of Thomas J. Mansfield. That said Mans-
field was a house-holder, the head of a family, and owned and occupied them as
such.  That said premises together with the entire lot or parcel of land so occu-
pied, was worth less than $1000. That the mortgage and note was not given to
secure the payment of any debt or liability incurred before the 5th day of July,
1851, or for the purchase or improvement of said premises.
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That the said M. and wife never abandoned waived, released or relinquished all
or any of their rights to said homestead. That said M. and wife held, owned and
occupied said premises as a homestead, and continued to do so up to the 2nd day of
October, 1858, at which time, in consideration of about $300, they sold and con-
veyed in fee simple the said premises to defendant G. 8. Pidgeon, and at the same
time delivered to him the possession thereof. Wherefore defendant pleads the
same, and the several homestead acts of this State, &e.

Plea sworn to by defendant Pidgeon.

At the same time the defendants M. and wife filed to said bill their joint and sev-
eral plea, setting up the homestead substantially as stated in plea of George S.
Pidgeon, by their attorney G. 8. Pidgeon—but not sworn to.

At same term complainants filed general replication to plea of defendant Pidgeon.

At the September term leave was given complainants to withdraw replication
and to reply by Wednesday, 9 o’clock. a. m.

At same Term leave given to amend the bill.

Complainant’s filed an amendment to original bill, stating' that it was true that
Mansfield and wife conveyed said premises to defendant Pidgeon, after the date
of mortgage—but that the defendants M. and wife stipulated in said deed with
the said Pidgeon for the pavment of $385 and interest to the school Commissioners
of Pulaski County, and $200 to Henry M. Smith, as trustee or guardian, or other
person or persons authorized to receive the same when lawfully required so to do
—as part of the consideration for said conveyance of said premises—and aver that
the $185 mentioned in complainant’s mortgage was part and parcel of the $385
named in the deed to Pidgeon as payable to the School Commissioners of Pulaski
County, and that said plaintiff’ so understood said stipulation.

Defendant Pidgeon filed his answer to amended bill, setting up his plea of home-
stead to the original bill, and denying the additional allegations and matters stated
in the amended bill.

Answer sworn to.

Cause continued generally.

At the April term, 1864, complainants filed replication to defendant Pidgeon’s
answer to amended bill.

At the same term complainants moved to strike the plea of Thomas J. Mans-
field from the files.

On motion, leave granted defendants to withdraw the plea of M. and wife,

And afterwards the ~defendants, M. & wife, having failed to answer, default
ta_ken and decree pro confesso as to them, and cause set for hearing at the next term,
with leave to take proof, &e.

At the September term defendant filed the following agreement :
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Trusrers or Scioors, T. 15 8., R. 1 E., \ Pulaski County Cireuit Court.

vSs.

TroMas J. MansFieLp & WiIrE, AND Bill to foreclose Mortgage.
GEORGE S. PipGroN.

39

20

29

30

31

It is hereby agreed that the N. E. quarter N. W. quarter Sec. 8-T. 15 8., R. 1
E., as deseribed in complainants bili to foreclose in the above styled eause was the
Homestead of Thomas J. Mansficld and wife, as alledged in the plea of George S.
Pidgeon, one of the defendants to complairants bill

GEO. 5. PIDGEON, Defendants Attorney.
J. M. DAVIDGE, Attorney for Complainants.

Filed September 13, 1864.

The defendant also filed his exceptions to dejositions

exceptions overruled, and
defendant then and there excepted, &e.

Cause submitted, and plaintiffs offered in evidence a certified copy of original
mortgage and acknowledgment, containing no release or waiver of homestead.
Defendant objected, &e.; objection overruled—to which defendant then and there
excepted, &e.

Also, the note deseribed in complainants bill, for $185 00, dated 13th June 1857,
and payable to Trustees of Schools of T. 15, 1 E. for the use of inhabitants of said
town.

To which defendant objected; objection overruled and defendant then and there
excepted, &e. ‘

Complainants, to prove that the $185 00 mentioned in the mortgage and note
was part of the $385 00 described in deed of M. and wife to Pidgeon, as payable
to the School Commissioners of Pulaski County, offered the deposition of /. M.
Smith in substance as follows:  Am Circuit Clerk ; have examined County records
and find mortgage for 360, dated Septemper 19, 1849, to School Commissioner of
said County from M. and wife. Also, find deed to M. and wife from School Com-
missioner for N, halt N. W. quarter, section 16, T. 15, 1 E., dated June 10, 1850 ;
also mortgage from M. and wife to T'rustees of Schools T. 15 S, R. 1 K., for $100,
dated February 4th, 185@/-marked satistied 13th June 1857.

Also, find mortgage from M. and wife to said Trustees on N. E. of N. W. S, 16,
T. 15,1 K., for 85 00, dated Sept. 19, 1854, and satistied Sept. 13, 1857.

Also, find from same to same, mortgage on N. E. of N. W. 8,16, T. 15, 1 E.,
for $185 00, dated, 13th June, 1857 recorded same day; also find from the same
parties to the School Commissioner. mortgage on N. W, of N. W. 8. 16, T. 15 S,,
R. 1 E., for $100 00, dated 13th of June, 1859; also, find from same parties to
Trustees of Schools of T. 16, R. 1 E., mortgage on N. half N. W. quarter Sec. 16,
T. 15 8. R.1 E,, for $100 00, dated January 15, 1858. Also, from same parties,
mortgage to H. M. Smith, guardian of heirs of F. G. Hughes, on N. W, of N. E.
Sec. 16, T. 15, R. 1 K., for $202, dated 28th Oct. 1857—satisfied March 12, 1863.
My examination extended from 1848 to 18538,

Also, the depositions of N. M. Thompson: 1 acted as School Trustee of T. 15 S.
R. 1 E., in Pulaski County, a considerable part of the time from 1843 to 1862.
Some time in 1848 the N. half of N. W. quarter section 16, township 15, 1 E. was
sold to Mansficld by order of the School Trustees of said Town at one dollar and
twelve and one-half cents per acre, for which M. gave his note and mortgage. The
north-west of the north-west was subsequently rcleased, and the amount of that
mortgage together with other indebtedness was sceured by a new mortgage on the
north-east quarter of the north-west quarter of section 16, township 15, range 1 E.
The first mortgage was to sccure the purchase money: the second was to secure
the same and other debts of a different kind.

Cross-Examined :  The first mortgage was cancelled when the second one was
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given.  Mansfield occupied the north-east quarter of the north-west quarter of
section 16, T. 15, R. 1 E., as part of his homestead.

The complainants admitting the said premises to have been Mansfield’s home-
stead as_alledged in plea of defendant Pidgcon, the further examination of said
witness: waived.

Also, deposition of W. M. Hathaway :  Am School Commissioner of said County.
Have examined my record of notes and mortgages and loan book, and find no
entries of mortgages {from Mansfield, or loans to him.

Also, deposition of /. M. Lavidge, complainant’s Attorney: Some time on or
about 1857 and 1858 frequently talked with defendant Pidgeon about lands owned
by Mansfield, the N. E. of N. W. 8,16, T. 15,1 E. being part of same ; also talked
about certain mortgages, and the one now in controversy. Pidgeon said. he would
have to pay it. Pidgeon subsequently bought it, subject to the mortgage in suit,
and paid me interest on the same. I was then Treasurer. The mortgage from
M. and wife to Trustees T. 15 8. R. 1 E., for $100 00, dated Feb. 4, 1862—satis-
fied 13th June, 1857; and the mortgage from same parties to same parties, dated
19th September, 1854—satisfied June 13th, 1857, were satisfied by executing the
mortgage mentioned in complainant’s bill.

Cross-Examined:  Cannot speak more definitely as to the conversations with
Pidgeon; they occurred in Caledonia and other places. Cannot say that I have
given them entire; have given the substance of those had in Caledonia. Cannot
say as to those had elsewhere. He asked me to co-operate with him in the pur-
chase; when the interest was paid I had the note and mortgage in my possession.
Have given the substance of all the conversations relative to the purchase of said
land.

Merely formal objections to the foregoing, waived by said defendant.

And upon the offering in evidence on said trial of said depositions, and each of
them, the defendant then and there moved to exclude the same, and each of them,
because -irrelevant, and prove LAwothing pertinent to the issue.  Motion overruled,
and defendant then and there excepted, &e.

R b

The complainants also offered a deed from M. and wife to Pidgeon, dated 2nd
_Oectober, 1858. The recitals in said decd state, that in consideration of $1385 00,
$400 in money, $400 in serip, and the pavment of $585 as follows: $385 00 to
the School Commissioner for Pulaski County, and $200 00 to H. M. Smith, as
trustee and guardian, or other person or persons authorized to receive the same—
when lawfully demanded—to each of whom mortgages had been given—the said
M. and wife conveyed the said N. E. of N. W. of Sec. 16, T. 158. R. 1 E., to-
gether with some other lands, to said Pidgeon and heirs in fee.

Which was all the evidence offered on the part of complainants,

The defendant produced /. M. Pacidge, complainants” Attorney, as a witness, who
testified : T ean say no more than already stated in my deposition.  Pidgeon con-
versed with me relative to the ptoperty before and after his purchase. Don’t
know that the mortgage in suit was ever shown to him at the time of the conver-
sations ; don't know that he ever saw it in my possession,

The defendant then read in evidence the agreement, filed in this suit, between
complainants and defendant, that the premises mortgaged were part of Mans-
s : -
field’s homestead, as alledged in defendant’s plea, on pages 7, 8 and 9 of record.

Which was all the evidence on the part of defendant.
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And thereupon the Court decreed that said defendant pay to the said plaintiffs
the sum of three hundred and eighty-four dollars and sixty-five cents, and costs of
suit, in twenty days, and that in default thereof that said estate, to-wit: the N. E,

N. W.S. 16, T. 15 8. 1 E,, be sold to pay same, &e.

And thereupon the defendant G. S, Pidgeon prayed an appeal, Whi%h was allow-
=7

ed on filing bond in the sum of $300°00 with Henry M. Smith security, within 30
days. Bond, as above, filed within 30 days.
ASSTGINMENT OF ERRORS.

Ist. The Court erred in overruling motion to exclude the copy of Mortgage offered
in evidence.

2nd.  The Court erred in overruling defendants exceptions to depositions of Smith,
Thompson, Hathaway and Davidge, and in admitting same as evidence.

3d. The decree is contrary to the law and the evidence.

4th. The Court erred not dismissing complainants’ bill,

6th. The Court erred in rendering a decree against defendant for $384 65 and costs.

6th. The Court erred in not rendering a decree and judgment in favor of defendant.

th. Inrendering a decree pro confesso as to Mansfield and wife.

W. H. GREEN, | | ‘
G. 8. PIDGEON, } Attorneys.

B R X &= F.

Under the first and second errors assigned no objection is intended to be taken
that the same was not primary, or the best evidence of the facts,—but that the
mortgage and acknowledgment, nor either of them, contain any evidence of any
release or waiver of the Homestead, and therefore are not pertinent to the issue.
And that the depositions offered with a view of showing that appellant stipulated
in his deed from Mansfield to pay said mortgage—do not show that fact, and if
they did, nothing contained in said deed could change the character of the mort-
gage or appellee’s rights under it.  Neither could appellees show anything contrary
to their agreement that the premises were the Homestead of Mansfield, in manner
and form as alledged in the plea of appellant Pidgeon.

The Court errod in rendering a decree pro confesso against M. and wife, as there
had been no notice, either actual or constructive to them, and the plea filed by
their Attorney not being under oath as required by the bill, and having been with-
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drawn by leave of the Court, the parties stood as though no such plea had been

filed.

The complainants’ witness Thompson showed the mortgaged premises to have
been the Homestead of Mansfield and worth less than $1000, and their agreement
filed in the case that the the appgllalﬁ;s plea of Hgmestead was true,*pd the alle-
gations in théir bill, and the deed from Mansfield to Pidgeon, all.showing the fact
that Mansfield had conveyed and actually delivered the premises to Pidgeon, and
there being no evidence that the mortgage in question was given to secure the pay-
ment of purchase or improvement money, or any debt incurred prior to 4th July,
1854—the Court erred in not rendering Judgment in favor of the defendant
Pidgeon.

That any allegations or evidence in relation to any supposed promise or under-
taking of the defendant Pidgeon to pav the mortgage in question was wholly im-
material in a suit to foreclose the mortgage.

That if the evidence of Thompson shows that the land (forty acres) was sold for
$50 00, and a mortgage given to secure the same, it also shows that afterward a
new (mortgage and note) promise was made to pay a larger sum of money #n consid-
eration of the cancellation of the first. But whatever may be thought as to the
extinguishment of the debt for the original purchase money—the evidence does not
show the mortgage now attempted to be foreclosed covers any part of the original
purchase mone?’. See Phelps vs. Conover, 25th I11.

Debts due corporations, either public, private or charitable, are not by any law
placed on any different footing from that due individuals, as to the Homestead.

The Court erred in rendering judgment against appellant for $384 65, as the
whole principal and interest amounted to only $319 12 to the 13th of September,
1864.  The bill not stating or praying for anything more than the payment of the
note and interest af ten per cent., the Court could not give more. Nerther does it
appear from the bill, the evidence, nor otherwise, that the debt was for (owned
money. - See Hamilton vs. Wright, 1 Scam.; Bradley vs. Case, 3 Scam.; and Trus-
tees of Schools vs. Bibb, 14 1.

The pleadings and evidence show that the mortgage was given 13th June, 1857 ;
that the premises were at the time the Homestead of Mansficld : that there was no
release, waiver or abandonment of same: that on the 2nd of Octobe r, 1858, Mans-
field sold by deed in fee and delivered the same to Pidgeon for a valuable consid-

eration. See Kitehel vs. Burgwin. 21 111.; Vanzant vs. Vanzant, 22 II1.

The defendant Pidgeon has the same rights as against the mortgagors that his

vendor had. J,, ﬂ@, %:r 7h¢'£4, 3’/‘/ Zee, /:7 73 et

And the premises being admitted the homestead of Mansfield, he could alien
them free and discharged from any lien not good against him.  Cole vs Green, 21
[1.; Green vs. Marks, 25 111. Vaughn vs. Thompson, 17 I1.; Patterson vs. Krieg,
29 TI11.

W. H. GREEN, <2
G. S. PIDGEON, } Attorneys.
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NOVEMBER TERM, 1865.

TRUSTEES OF SCHOOLS T.15, 5 R. 1 E., S P

7y ¥
: vs. sen . o Sppeal to Pulaski.

K BETERE ACT.

Ve o £ o

This suit was begun in the Court below by defendants in aqugeal, filing on the
Page 1 25th day of June, 1862, their bill to foreclose a certain mortgage to said Trustees,
executed by Thomas J. Mansfield and his wife Mildred, on the north-east fourth of
2 the north-west fourth in section 16, township 158, R. I E., in said County, con-
taining 40 acres—for the sum of $185 00. Mortgage and note made and
acknowledged by M. and wife on the 13th of June, 1857, interest at 10 per cent.

3 payable semi-annually, and due in two years from date.

Bill in the usual form, stating that M. and wife were indebted to complainants,
4 and to secure the payment of $185 and interest at 10 per cent. per annum, executed
sald note and mortgage.

3 Bill also states that one George S. Pidgeon sets up some claim against said
premises, as a subsequent incumbrance of some kind or other.

Bill prays that process issue to the said M. and wife and Pidgeon, and that said
Pidgeon be required to set forth his title, and together with the other defendants

4 to answer said bill. That said mortgage be foreclosed and the premises sold, and
complainants paid the principal and interest mentioned in said mortgage and note.

5) On same day plaintiffs below filed a copy of note and mortgage, and an affidavit
setting forth the non-residence of Thomas J. and M. Mansfield.

The form of the mortgage is copied from the school law of 1857, and the

24 acknowledgment by M. and wife is in the usual form for the relinquishment of

dower, &e.  The mortgage and acknowledgment. nor either of them, contains any
reference, relinquishment or waiver of the Homestead.

June 26, summons issued and returned to the A ugust, 1862, term—served as to
6 G. 8. Pidgeon; not served as to M. and wife. Cause cont. gen'ly.

At the following April term, (1863,) George S. Pidgeon, one of the defendants,

filed his plea to said bill, setting forth that at g§ before the time of the said M.

and wife executing said mortgage, the premises deseribed and the buildings there-

8 on constituted a part of the homestead of Thomas J. Mansfield. That said Mans-

field was a house-holder, the head of a family, and owned and occupied them as

such. That said premises together with the entire lot or parcel of land so occu-

pied, was worth less than $1000. That the mortgage and note was not given to

secure the payment of any debt or liability incurred before the 5th day of July,
1851, or for the purchase or improvement of said premises.

AW L bl
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That the said M. and wife never abandoned waived, released or relinquished all
or any of their rights to said homestead. That said M. and wife held, owned and
occupied said premises as a homestead, and continued to do so up to the 2nd day of
October, 1858, at which time, in consideration of about $300, they sold and con-
veyed in fee simple the said premises to defendant G. S. Pidgeon, and at the same
time delivered to him the possession thereof. Wherefore defendant pleads the
same, and the several homestead acts of this State, &e.

Plea sworn to by defendant Pidgeon.

b

At the same time the defendants M. and wife filed to said bill their joint and sev-
eral plea, setting up the homestead substantially as stated in plea of George S.
Pidgeon, by their attorney G. 8. Pidgeon—but not sworn to.

At same term complainants filed general replication to plea of defendant Pidgeon.

At the September term leave was given complainants to withdraw replication
and to reply by Wednesday, 9 o’clock, . .

At same Term leave given to amend the bill,

Complainant’s filed an amendment to original bill, stating that it was true that
Mansfield and wife conveyed said premises to defendant Pidgeon, after the date
of mortgage—but that the defendants M. and wife stipulated in said deed with
the said Pidgeon for the payment of $385 and interest to the school Clommissioners
of Pulaski County, and $200 to Henry M. Smith, as trustee or guardian, or other
person or persons authorized to receive the same when lawfully required so to do
—as part of the consideration for said conveyance of said premises-—and aver that
the $185 mentioned in com plainant’s mortgage was part and parcel of the $385
named in the deed to Pidgeon as payable to the School Commissioners of Pulaski
County, and that said plaintiff so understood said stipulation.

Defendant Pidgeon filed his answer to amended bill, setting up his plea of home-
stead to the original bill, and denying the additional allegations and matters stated
in the amended bill.

Answer sworn to,
Cause continued generally.

At the April term, 1864, complainants filed replication to defendant Pidgeon’s
answer to amended bill.

At the same term complainants moved to strike the plea of Thomas J. Mans-
field from the files.

On motion, leave granted defendants to withdraw the plea of M. and wife.

And afterwards the defendants, M. & wife,
taken and decree pro confesso as to them. and e
with leave to take proof, &e.

having failed to answer, default
e set for hearing at the next term,

At the September term defendant filed the following agreement :
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TrusteEEs oF Schoows, T. 15 8., R. 1 K., | Pulaski County Cireuit Court.

US.

TroMas J. MansrieLp & WIFE, AND Bill to foreclose Mortgage.
GEoORrGE S. PipcEoN,

39

20

24

26

30

It is hereby agreed that the N. E. quarter N. W. quarter Sec. ®85T. 15 S, R. 1
E., as dese ribed in complainants bili to foreclose in the above styled cause was the
Homestead of Thomas J. Mansfield and wife, as alledged in the plea of George S.
Pidgeon, one of the defendants to complainants bill.

GEOQ. 8. PIDGEON, Defendants Attorney.
J. M. DAVIDGE, Atz'()frfimyjor Complainants.
Filed September 13, 1864.

The defendant also filed his exceptions to depositions—exceptions overruled, and
defendant then and there excepted, &e.

Cause submitted, and plaintiffs offered in evidence a certified copy of original
mortgage and acknowledgment, containing no release or waiver of homestead.
Defendant objected, &e.; objection overruled—to which defendant then and there
excepted, &e.

Also, the note described in complainants bill, for $185 00, dated 13th June 1857,

and pdydhle to Trustees of Schools of T. 15, 1 'E. for the use of inhabitants of said
town. :

To which defendant objected; objection overruled and defendant then and there
excepted, &e.

Complainants, to prove that the $185 00 mentioned in the mortgage and note
was part of the $385 00 described in deed of M. and wife to P1dfreon, as payable
to the School Commissioners of Pulaski County, offered the deposition of H. M.
Smith in substance as follows:  Am Cireunit Clerk ; have examined County records
and find mortgage for $60, dated Septemper 19, 18—19 to School Commissioner of
said (munty from M. and wife. Also, find dccd to M. and wife from School Com-
missioner for N, half N. W, quarter, section 16, T. 15, 1 K., dated June 10, 1850 ;
also mortgage from M, and wife to I'rustees of Schools T. 15 S,R.1E, Tor $100,
dated Iebruarv 4th, 1§’j’&mdrke< satisfied 13th June 1857.

Also, find mortgage from M. and wife to said Trustees on N. E. of N. W. 8. 16,
T. 15, 1 K., for $85 00, dated Sept. 19, 1854, and satistied Sept. 13, 1857.

Also, find from same to same, mortgage on N. E. of N. W. S, 16, T. 15, 1 E.,
for $185 00, dated, 13th ]une 1894 rec orded same day; also find from the same
parties to the School Commissioner. mortgage on N. W. of N. W. 8. 16, T. 15 S,,
R. 1 E., for $100 00, dated 13th of June, 1859: also, find from same parties tu
Trubtees of Schools of T. 16, R. 1 K., mortOdoe on N. half N. W. quarter Sec. 16,
T.15 8. R. 1 E., for $100 00, dated Lmuan 1) 1858.  Also, from same parties,
mortgage to H. M. Smith, guardian of heirs of F. . Hughes, on N. W. of N. I,
Sec. lb i 15, R. 1 E,, for $)(L, dated 28th Oct. 1857—satisfied March 12, 1863.
My ex nmmdtmn extended from 1848 to 1838,

Also, the depositions of V. M. Thompson: 1 acted as School Trustee of T. 15 S.
R. 1 E., in Pulaski County, a considerable part of the time from 1843 to 1862.
Some time in 1848 the \ halt of N. W. quarter section 16, township 15, 1 E. was
sold to Manstield by order of the School Trustees of said Town at one dul]ar and
twelve and one-half cents per acre, for which M. gave his note and mortgage. The
north-west of the north-west was subsequently released, and the amount of that
mortgage together with other indebtedness was sccured by a new mortgage on the
north-east quarter of the north-west quarter of seetion 16, township lJ range 1 E.
The first mortgage was to secure the purchase monev: the second was ‘ro secure
the same and nthvr debts of a different kind.

Cross-Kramined :  The first mortgage was cancelled when the second one was



Page 32 given.  Mansfield occupied the north-east quarter of the north-west quarter of

33

34

36

38

section 16, T. 15, R. 1 E., as part of his homestead.

1

The complainants admitting the said premises to have been »Mansfield’s home-
stead as_alledged in plea of defendant Pidgcon, the {urther examination of said
witness- waived. é

Also, deposition of W. M. Hathaway :  Am School Commissioner of said County.
Have examined my record of notes and mortgages and loan book, and find no
entries of mortgages {from Mansfield, or loans to him.

Also, deposition of J. M. Lavidge, complainant’s Attorney: Some time on or
about 1857 and 1858 frequently talked with defendant Pidgeon about lands owned
by Manstield, the N. E. of N. W. 5. 16, T. 15, 1 E. being part of same ; also talked
about certain mortgages, and the one now in controversy. Pidgeon said he would
have to pay it. Pidgeon subsequently bought it, subject to the mortgage in suit,
and paid me interest on the same. I was then Treasurer. The mortgage from
M. and wife to Trustees T. 156 8. R. 1 K., for $100 00, dated Feb. 4, 1882—satis-
fied 13th June, 1857; and the mortgage from same parties to same parties, dated
19th September, 1854—satisfied June 13th, 1857, were satisfied by executing the
mortgage mentioned in complainant’s bill.

Cross-Evamined:  Cannot speak more definitely as to the conversations with
Pidgeon; they occurred in Caledonia and other places. Cannot say that I have
given them entire; have given the substance of those had in Caledonia. Cannot
say as to those had elsewhere. He asked me to co-operate with him in the pur-
chase; when the interest was paid I had the note and mortgage in my possession.
Have given the substance of all the conversations relative to the purchase of said
land. :

Merely formal objections to the foregoing, waived by said defendant.

And upon the offering in evidence on said trial of said depositions, and each of
them, the defendant then and there moved to exclude the same, and each of them,
because irrelevant, and prove nothing pertinent to the issue. Motion overruled,
and defendant then and there excepted, ﬁzc

The complainants also offered a deed from M. and wife to Pidgeon, dated 2nd
October, 1858, The recitals in said decd state, that in consideraticn of $1385 00,
$4thin money, $400 in serip, and the payvment of $585 as follows: $385 00 to
the School Commissioner for Pulaski County, and $200 00 to H. M. Smith, as
trustee and guardian, or other person or persons authorized to receive the same—
when lawfully demanded—to each of whom mortgages had been given—the said
M. and wife conveyed the said N. E. of N. W. of See. 16, T. 158. R. 1 E,, to-
gether with some other lauds, to said Pidgeon and heirs in fee.

Which was all the evidence offered on the part of complainants.

The defendant produced J. M. Laridge, complainants’ Attorney, as a witness, who
testified: I ean say no more than already stated in my deposition.  Pidgeon con-
versed with me relative to the property before and after his purchase. Don’t
know that the mortgage in suit was ever shown to him at the time of the conver-
sations ; don’t know that he ever saw it in my possession.

The defendant then read in evidence the agreement, filed in this suit, between
complainants and defendant, that the premises mortgaged were part of Mans-
field’s homestead, as alledged in defendant’s plea, on pages 7, 8 and 9 of record.

Which was all the evidence on the part of defendant.
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And thereupon the Court decreed that said defendant’pay to the said plaintiffs
the sum of three hundred and eighty-four dollars and sixty-five cents, and costs of
suit, in twenty days, and that in default thereof that said estate, to-wit: the N. E,
N. W. 5,16, T.15 8. 1 E,, be sold to pay same, &e.

And thereupon the defendant G. 8. Pidgeon prayed an appeal, which was allow-
ed on filing bond in the sum of $800 00 with Henry M. Smith security, within 30
days. Bond, as above, filed within 30 days. ’

Ist.

ASSTGINMENT OF EFRRORS.

The Court erred in overruling motion to exclude the copy of Mortgage offered

in evidence.

2nd.

The Court erred in overruling defendants exceptions to depositions of Smith,

Thompson, Hathaway and Davidge, and in admitting same as evidence.

3d.

4th.
5th.
6th.

Tth.

The decree is contrary to the law and the evidence.
The Court erred not dismissing complainants’ bill.
The Court erred in rendering a decree against defendant for $384 65 and’ costs.
The Court erred in not rendering a decree and judgment in favor of defendant.

In rendering a decree pro confesso as to Mansfield and wife.

W. H. GREEN,
G.'S. PIDGEON, } Aarnay.

B R X &= .

Under the first and second errors assigned no objection is intended to be taken
that the same was not primary, or the best evidence of the facts,—but that the
mortgage and acknowledgment, nor either of them, contain any evidence of any
release or waiver of the Homestead, and therefore are not pertinent to the issue.
And that the depositions offered with a view of showing that appellant stipulated
in his deed from Mansfield to pay said mortgage—do not show that fact, and if
they did, nothing contained in said deed could change the character of the mort-
gage or appellee’s rights under it. Neither could appellees show anything contrary
to their agreement that the premises were the Homestead of Mansfield, in manner
and form as alledged in the plea of appellant Pidgeon.

; i ; : g :

The Court errod in rendering a decree pro confesso against M. and wife, as there
had been no notice, either actual or constructive to them, and the plea filed by
their Attorney not being under oath as required by the bill, and having been with-
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drawn by leave of the Court, the parties stood as though no such plea had been

filed.

The complainants’ witness Thompson showed the mortgaged premises to have
been the Homestead of Mansfield and worth less than $1000, and their agreement
filed in the case that the the appellant’s plea of Homestead was true, and the alle-
gations in their bill, and the eed from Mansfield to Pidgeon, all showing the fact
that Mansfield had conveyed=ind actually delivered the premises to P idgeon, and
there being no evidence that the mortgage in question was given to secure the pay-
ment of purchase or improvement money, or any debt incurred prior to 4th July,
1854—the Court erred in not rendering judgment in favor of the defendant
Pidgeon.

That any allegations or evidence in relation to any supposed promise or under-
taking of the defendant Pidgeon to pay the mortgage in question was wholly im-
material in a suit to foreclose the mortgage.

That if the evidence of Thompson shows that the land (forty acres) was sold for
$50 00, and a mortgage given to secure the same, it also shows that afterward a
new (mortgage and note) promise was made to pay a larger sum of money in consid-
eration of the cancellation of the first. But whatever may be thought as to the
extinguishment of the debt for the original purchase money—the evidence does not
show the mortgage now attempted to be foreclosed covers any part of the original
purchase money. See Phelps vs. Conover, 25th I11.

«

Debts due eorporations, either publie, private or charitable, are not by any law
placed on any different footing from that due individuals, as to the Homestead.

The Court erred in rendering judgment against appellant for $384 65, as the
whole principal and interest amounted to only $319 12 to the 13th of September,
1864.  The bill not stating or praying for anything more than the payment of the
note and interest at ten per cent., the Court could not give more. Neither does it
appear from the bill, the evidence, nor otherwise, that the debt was for /lowned
money. See Hamilton vs. Wright, 1 Scam.; Bradley vs. Case, 3 Scam.; and Trus-
tees of Schools vs. Bibb, 14 Il

The pleadings and evidence show that the mortgage was given 13th June, 1857 ;
that the premises were at the time the Homestead of Manstield ; that there was no
release, waiver or abandonment of same : that on the 2nd of October, 1858, Mans-
field sold by deed in fee and delivered the same to Pidgeon for a valuable consid-
eration. See Kitehel v, Burgwin, 21 111.; Vanzant vs. Vanzant, 22 1.

The defendant Pidgeon has the same rights as against the morteagess that his

vetidor had, Jou oy B Saaise, J/Q/A /J’-—-*

And the premises being admitted the homestead of Mansfield, he could alien
them free and discharged from any lien not good against him.  Cole vs Green, 21
[L; Green vs. Marks, 25 I11.; Vaughn vs. Thompson, 17 I1L.; Patterson vs. Krieg,
29 111 v

W. H. GREEN, -
G. S. PIDGEON, } Asiernge.
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