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. STATE OF ILLINOIS 3 v o
SUPREME COURT, 9% ol < ?60‘)56 of The Stafe of

& e b
TO THE CLERK OF THE CIRCUIT COURT FOR THE COUNTY OF (}

/2 2  GREETING:
8ECAUSE, In the record and proceedings, as also in the rendition of the judgment
of a plea Wh]Ch was in the Circuit Court of afZ /(€ ——_—— County, before

the Judge thereof, between /ﬁ'%zx&/ /442/%{/%

plaintiff, and C-‘.a‘/;m7 L pr0-O

defendant it is said manifest error hath intervened, to the injury of the aforesaid

TN - S P

//&L 1t e %/ﬂ T o ( 5 _ as we are informed
2o » complaint, and we being willing that error should be corrected if any there
be, in due form and manner, and that justice be done to the parties aforesaid, com-

e —————

mand you that if judgment thereof be given, you distinctly and openly, without delay.

send to our Justices of the Supreme Court the record and proceedings of the plaint

aforesaid, with all things touching the same, under your seal, so that we may have

the same before our Justices aforesaid at Outawa, in the County of La Salle, on the

j%‘/u B ,e Pl \/% M SHD /ff‘} mext, that the record and proceedings, being in-

spected we may cause to be done therein, to correct the error, what of right ought to
be done according to law.

WANGERE, The Hon. WALTER B. SCATES, Chief

Justice of our said Court, and the Seal thereof, at Ot-

tawa, this /§ 22 day of . 3/ IR 4 in the Year

of Our Lord One Thousand Eight Hundred and Fifty- fr¢e.

v M e

Clerk of the Supreme Court.

/é/ﬁﬁdu 3/&?
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In Supreme Count,
TETTRD GRAND DIVISIOIIW,

APRIL TERM, 1857.

PLAINTIFF IN ERROR,

JAMES HAMILTON, )

vs. ' }ERR@R TO LAKE COUNTY CIRCUIT COURT.
HENRY LOWE, )

DEFENDANT IN ERROR.

SRR

April Tth, 1856, plaintiff in error filed his declaration in replevin for the taking
and detention of 50 cords of wood.

April 28rd, A. D. 1856, defendant filed his pleas: First—Non Cepit. Second-—
Property in himself.

(No replication to the second plea was filed.)

February 21st, 1857, trial by jury; verdict: ¢« We, the jury, find the issue for the
“ defendant.” Judgment thereon that plaintiff take nothing by his writ, and that
defendant have return of the property and one cent damages for the caption thereof,
and that he recover his costs and damages in this action, and that he have execution
therefor.

Appeal prayed and bond filed. The plaintiff, doubting his right to an appeal, caused
a writ of error to issue.

The bill of exceptions (being entitled in the case) is in the words and figures
following, that is to say:

Be it remembered, That on the 3rd day of February, A. D. 1857, the same being
one of the days of the February term of said Court for said year, this cause being
set for the third day of said term, was called for trial ; upon motion of plaintiff, and
by consent of parties, the same was set down for trial for Wednesday of the second
week of said term. The term was terminated by an adjournment, without day, on
Saturday of the first week of said February term. Previous to said adjournment the
following order was entered upon the journal of said Court:

“1t is hereby ordered and appointed by the Court that a special term of this Court,
“for the transaction of civil and criminal business, be held on the third Tuesday of
¢ February, instant, it being the seventeenth day of the present month.”

At the time of entering said order, it was stated by the Judge of said Court, that
the first business in order at said special term would be the disposal of some criminal
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business on the docket, among which was an indictment for murder to be tried. The
Court also, by the concurrence of the parties and without any objections, named
several civil suits that would be for trial, and among them this suit.

And be it further remembered, That on the 18th day of February, it being the
second day of the special February term of this Court, this cause was called in the
absence of C. C. Parks, the counsel who has special charge of the case, but /Lis part-
ner, Mr. E. M. Haines, being present, (the said Parks being confined to his house by
sickness,) and Friday, the 20th day of February, was named by counsel for the defend-
ant as a day of trial, neither the said Parks or the said plaintiff being at the time in
court, but his partner, the said Haines, being present, and there being no agreement or
understanding that said cause was to be tried on that day, though it was understood
to be for trial during the term, as before stated.

And be it further remembered, That on Friday the 20th day of February, this cause
was called for trial, and the same was continued by the Court until the next day,
(February 21st,) to give parties time to procure their witnesses.

And be it further remembered, That on the 21st day of February, being the fifth
and last day of said special term, in the afternoon of the day, this cause, being No.
41 on the docket, was called for trial, all the causes standing before this on the same

16 having been disposed of, some in the regular February term and some in the special

February term, the docket not being called in its order at this special term. The
plaintiff objected to proceeding to trial in said cause out of its order, which objection
was overruled by the Court, and the plaintiff then and there excepted.
The plaintiff then made a motion for continuance, founded upon affidavits, of which
the following are copies:
“ Srate oF ILLINOIS,
« Lake County Circuit Court.

vS. Replevin.
¢« Henry Lowe. ;

“ Lake County, ss. James Hamilton, the above named plaintiff, being sworn, says
« that Charles Kastor is a material witness in this cause, without whose testimony he,
« this deponent, cannot safely proceed to trial. This deponent further says, that he
« expects to prove by said witness that defendant took and carried away from the
«land of this plaintiff the wood replevied, in this case, in the night time. This
« deponent further says that he is informed, and believes, that every effort has been
“ysed by his counsel that could be used to procure his attendance, and that he, said
¢ ywitness, has been subpeenaed and an attachment issued for him which is still
“ unreturned.
«Sworn and subscribed before me, ) (Signed) “JAMES HAMILTON.”

« this 21st day of Feb., A.D. 1857, |

(Signed) « J. H. WiNpsor, Deputy Clerk.”

¢« James Hamilton

“ STATE OF ILLINOIS.

«“ Lake County Clircuit Court.

« James Hamilton

vs. % Replevin.
¢« Henry Loweé.

“ Lake County, ss. Calvin C. Parks, one of the attorneys for the plaintiff in the
« ahove entitled cause, being sworn, says: That yesterday morning was the first
“ intimation that he had from any quarter, that this cause would be called for trial
¢ during the present week. In fact, from information received at his house, while on
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g sick bed, that the jury were discharged the first day of the present term, this
« deponent supposed that this cause would not be called during the present term.
“ This deponent further says, that on being informed by the Court that the plaintiff
“ must prepare for trial, this deponent caused subpeenas to be immediately issued for
“ plaintiff’s witnesses, and among them was a witness by the name of Charles Kastor,
“ whose testimony this deponent was informed and verily believes was very material.
“ This deponent further says, that the first' subpeena issued was immediately placed
“in the hands of an officer, who took the morning train of cars for Port Clinton, the
“residence of said Kastor. This deponent further says, that fearing said Kastor
“ might not be served with the first subpeena, he caused another to be issued and
“ placed in the hands of another officer, and paid him money to bear his expenses,
“and has used every exertion to procure the attendance of said Kastor since said
“ trial was proposed.

“ Sworn and subscribed before me, (Signed) « 0. C. PARKS.”
¢« this 21st February, 1857, .
18 (Signed) «“J. H. Wixpsor, Deputy Clerk.”

That this cause had been continued at the Juneyand also November term of 1856,
at the request of the defendant. It appearing to the Court, by the Return of the
Sheriff, that said Charles Kastor had been served with subpeena in this cause, on the
20th day of February, instant, in said County of Lake, and on the morning of the
21st day of February, instant, an attachment was issued for said witness. After the
argument of counsel, aud the Court, being fully advised in the premises, overruled
said motion for continuance, and plaintiff then and there excepted.

On the first day of the term, a petit jury, which was summoned by order of Court,
(no regular panel having been drawn for.the term,) gave their attendance, but owing
to a change of venue in said murder cause the said jury was discharged on that day,
no other business at that time being ready, the Judge at the time stating that a jury
could be summoned in the latter part of the weck, when required. On this day, the
21st, there being no petit jury in attendance to try said cause, the following order was
entered on the journal, by direction of the Judge:

19 “The petit jury having heretofore been discharged from further attendance as such
« jurors for this term of Court, it is ordered that the Sheriff of the county summons
« g special petit jury of twelve good and lawful men, to be in attendance forthwith ;
« and thereupon the said Sheriff comes and returns the following named persons sum-
“moned by him to attend as such jurors, to wit: J. M. Brown,” and others to the

- number of twelve; and said jury being called to try said cause, the plaintiff, by his
counsel, interposed a challenge to the array, which challenge was overruled by the
Court, and the plaintiff then and there excepted on two grounds, viz.: that the jury
was summoned by the Sheriff without the issuing of a venire, but upon the said order
only; and, second, that the petit jury having been discharged the Court had no powey
to cause another jury to be summoned during the term, or at least during this week of
the term.

And this plaintiff, now here in open Court, tenders this his bill of exceptions, and
prays that the same may be signed and sealed by the Court, and it is done accordingly.

GEORGE MANIERRE, [L. s.]
Judge Seventh Judicial Circuit, lllinots.



ERRORS ASSIGNED.

Ist. In 6\*61'1'u1ing plaintiff’s objection to taking up the cause for trial out of its
order on the docket.

2nd. In overruling plaintiff’s motion for continuance.
3rd. 1In overruling plaintiff’s challenge to the array.
4th. In trying the cause and rendering judgment without issue being joined.

5th. In rendering judgment and awarding a writ of lggtomo Hubendo when there
was no issue upon defendant’s plea of property in himself.

6th. General assignment.

PARKS & HAINES,
Attorneys for Plaintiff in Error.
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