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THE ILLINOI® CENTRAL RAILROAD ) ( Pleas of the November Term of the Supreme
POMEAXT, i i Appeal from l Court of the State of Iilinois, in the year
V. 4
S f UNION COUNTY. 1 of our Lord One Thousand Eight Hun-
TABITHA COX, Administratrix of \
OTHNEILE COX, deceased, Appellee. L dred and Fifty-seven,
Page 1 of Record. This action was instituted by the Appellee against the Appellant in the Union County Circuit

Court, on the 2d day of May, A. D. 1855.

Pages 2 to 10. The Declaration was in Case, and contained five counts, setting forth that the Appellant, being
the owner of the Illinois Central Railroad, and the locomotives, engines, and cars running thereon,
did, by and through its servants and employees, so carelessly misdirect and mismanage a locomo-
tive and cars, running on said railroad, as to carelessly, negligently and unskillfully cause a col-
lision, whercby one Othneile Cox, who was employed as a servant on said cars by defendant, was
Killed; to the damage of his Administratrix, the plaintiff in this suit, of $5000 00.

Pages 16 to 19, To said Declaration the defendant pleaded not guilty, and for a further plea that the said collision
of the said locomotive and cars in the plaintiff’s declarabi’c,m wus caused solely by the carelessness,
negligence, and unskillfulness of the defendant’s servants, and from their want of due care and
attention, and not by or through any other earclessness, unskillfulness, default, or want of due
care and attention, that the said locomotive and car in the declaration mentioned were respectively
under the guidance, government and direction of the said several servants of the defendant, and

of no other person or persons; and that the said Othneile Cox, at the same time, when, &ec., was

also a servant and in the employmut of the said defendant upon said railroad, and that the said
carelessness, negligence, and unskillfulness, and want of due care and attention of said servants
were unauthocized by defendant, and eatirely without his leave, license, or knowledge.

Page 21. Upon said pleas issue was taken ; and the cause was tried at the May, A. D. 1857, Term, of
said Court, before the Hon. Wm. K, Parrish, Judge of said Court, and a jury.

Pags . Upon said trial, the plaintiff introduced Green Bridges, who testified as follows : “ I was present
¢ when Othneile Cox was killed ; he was killed on the 9th day of Febraary, 1855. He was killed

“ by a train of cars running on the lllinois Central Railroad, which were, at the time he was killed,

engaged in hauling wood. The circumstances under which Cox lost his life were about these : In

the morning before he was killed, we all got on the train, and went down the road from Anna

< after a load of wood. When the cars were loaded, they were started. Cox and mysell were

standing togeth. r on the cars for a tme, alter which I moved my position to another place ou the
 cars, in front, ratber, of where Cux was standing.  CoX was standing up against the woud wiw
“ his face turned towards the rear ol the traw. Loe rain was raaalog rather tasi, and just as we
“ came 10 & train on the side track, L iurned my head and saw e wood vu the cars tumbling it
v The wood struck the cars on the side track, which shoved 1t back agatust Cox’'s leg, and wipped

** him up, and threw him off the cars.  The moment I saw him fall, I hallowed as loud as I could to

¢ have them stop ihe train, but the train still went on. I saw a young man standing in front of me
- on the train ; Ithen motioned my hand to him. The young man immediately pushed open the

¢ doorof the caboose car, and the conductor came running out of the caboose car, and asked whas

.
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Page 20

Page 38.

Page 31.

Page 32.

 was the matter. Iinformed him, and he wheeled right round and ran back and whistled, and
“ the train was stopped. When the train was stopped, we ran back to where Cox was thrown off,
“ aud there lay Cox, dead. He was covered with mud, as if he had been rolled over in the mud
“ for some litile distance ; one of his reet was nearly cut cff; his thigh was broken so that the
“ hones stuck out; there were cuts over each eye; and a large gash on the back of his head, so
¢ that we could see his skull bone. Cox never moved after T went back. I was well acquainted
« with him..” Plainiiff ’s counsel here asked witness ' whether Cox left any children, and if so,
how many, and their respective ages ?”  The defendant’s counsel objected, but the Court over-ruled
the objection, and the defendant, by counsel, excepted. Witness then stated ¢ that Cox left four

“ or five children, as also a widow, the plaintiff in this suit. Of the children, one was a son, 8, 9

‘

or 10 yearsold ; the others girls, one nearly grown, one 14 or 15 years old, and the other a size

-

smaller. Cox was the only man person about the house. He was a peor man—a day laborer.—

The locomotive and cars upon which Cox was at the time he was killed, were called the Illinois

Central Railroad Company’s. The engineer’s name was Travis; the conductor’s, Wight.—-

The wood hauled was used along the line of said Railroad. The wood that knocked Cox off,

was knocked off the train by running against another train. It looks as if the conductor and

engineer might have seen the car standing on the side track if they had looked out. Our speed

was not slacked up as we came to the switeh. Do not know Travis's character as an engineer.——

If he was drunk I do not know it ; did not see him drink ; do not keow that he was in the habit

€

of drinking. The wood was not over the edge of our cars.”’

Cross-examined.—‘“ Bennett was a contractor on the road to furnish wood. Bennett and Scott

had the locomotive and cars under their control for that purpose. They sent the train where

they pleased. I thought that Cox was cmployed by Bennett; that we were all employed by
« him. Can give no opirion as to competency of conductor or engineer. Had known Cox 5 or 6
« years ; he was industrious, but sometimes drank too much liquor.”

Re-cxamined.—*¢ Bennett was hauling wood for the company ; taking it to stations along the

road for the company. Cox was killed about 12 o’clock of the day time.”

Philip Cruse testified that he ““ had known Cox 8 or 10 months.  Cox’s family were pretty much

dependent upon his labor for a living. Witness drank with Travis between 7 and 9 o’clock on the

< morning of the day that Cox was killed—thought that he was a little tight.”

This was all the evidence introduced by the plaintiff.

The defendant then introduced Wm. W. Bennett, who testified as follows : ‘At the time that Cox
« was killed, I was a contractor on the road. My business was to furnish wood to the company, and
v build fence. Mr. Scott, my partner and myself, had charge of the tvain, off of which, I suppose
¢« Cox was thrown and killed. We had charge of the train, and the men on the same had to obey
«our orders. Mr. Cox was in our emplov at the time. We sent the train out that morning. I
« had known Travis at least eight months before Cox was killed. He was regarded as one of the

“best engineers on the road ; that was his character. He was skillful, careful and competent. I

“regarded him as a very superior man in that business. @ had known Wight for three months.

“ He had been very successful, and bore a good reputation as a conductor, Cox was generally a

e



Page 33.

Page 34,

Page 35.

“ sober man, but would sometimes get drunk. My contract with the company, as to furnishing wood,
“ was this: It was to be furnished at a certain ‘price, and the company were to furuish a train of
““ cars, locomotive, engineer, conductor and fireman, and the balance of the hands necessary. Mr.
“Scott and myself were to {urnish ourselves. They did furnish us a conducior, engineer and fire-
““man. Cox was in our employ at the time of his death. It was onl;y a few days at a time thas
““ the train was furnished us, when we would call in all the hands needed.” ,

Cross-examined—*Bennett and Scoit were always held responsible for the management of the
*“train by the superintendent, and the officers that the company furnished us were subject to our
“direction and control. We could stop them at any time.”

Ashley testificd : ¢ I bave been acquainted with Travis ever since 1853. I always con-

¢ sidered L'ravis a careful, skiliful and competent engineer.”

John Buck testified : ‘I was acquainted with Travis. I think he was a careful, competent engi-
“ neer.”

This was all the evidence introduced in the case.

The Court then gave the following instruction for the plaintiff, to-wit :

*“1f the jury believe from the evidence, that Bennett and Scott were but the employees, agents of
“the deferdant, to haul in the wood of company, or have it hauled in, and not contractors, then
«they are but their servants, and not contractors in the sense in which it is used in the instructions

“for defendant.”

To the giving of the foregoing instruction, the defendant, by Lis counsel, then and there excepted.

The Court then gave the following instructions for the defendant, to-wit:

Ist. “The defendants ask the Court (o instruct the Jjury as matter of law, that a railroad com-
‘“pany or other corporation, are not responsible for injuries to their servants or agents, occa-
‘“ sioned by the carelessness, negligence or unskillfuiness of fellow-servants, while acting in the
‘* same service, without their knowledge or sanction, provided such company or corporation have

** taken proper care to engage competent servants to perform the duty assigned them; or if the
* person injured was acquainted with the character of his fellow-servants for capacity or skill-
*“ fulness, while engaged as such servant.

2d. ““ That, in this case, if Othneile Cox was, at the time of Lis injury, in the employment of Il1.
*“ C. R. R. Co., (provided the jury are satisfied from the evidence that he was in their employment, )
*“and in the discharge of his duty as such; and, further, if they believe from the evidence that the
““injury complained of was occasioned cither by his own carelessness, unskillfulness or negligence,
““or that of his fellow-servants in the same line of service, they should find for the defendants, pro-

“vided they have exercised proper care in the selection of competent servants.

3d. **That when Othneile Cox entered into the service of the railroad company, (if the jury
*“should believe from the evidence that he was in their service at all,) he thereby virtually under-
‘“ took to run all the ordinary risks incident to his employment, including his own negligence or
“ unskillfulness, or the negligence or unskilifulness of his fellow-servants in the same employment ,
““ or necessarily connected therewith.

4th. ““That it is presumed in law that his wages were commensurate with the hazard to which

¢ lie was exposed.



Page 36,

Page 37.

Page 25.

~Page 26.

&th. ““The true principle is, that when the servant of a company engages in their service, he
“ undertakes as between himself and his employer, to run a!l the ordinary risks of the service which
“he undertakes ; and this includes the risk of oceasional negligence or unskillfulness on the part of
*“ his fellow-servants or employees engaged in the same line of duty, or incident thereto ; provided
“such fellow-servants are competent and skillful to discharge the duty assigned them.”

10th. *“The defendants ask the Court to instruct the jury, that if they believe from the evidence
“ that Bennett and Scoit were contractors of the lilinois Central R. R. Co., and as such contractors,
“had full charge of the train upon which said Othneile Cox was employed, and the said train, en-
¢ gineer and conductor under their control ; and, il they further believe, from the evidence, that the
““said Othneile Cox was the servant of Bennett and Scott, and engaged as such at the time the
“Injury complained of oceurred by such tiain, and such injury was occasivned through the negli-
© genee, carclessness or unskilliulness of other servants of Benneti and Scott engaged upon such
“ train alb the same time, they, the jury, will find the defendants not guilty.

11th, * The defendants ask the Court to instruct the jury, that if Bennett and Scott were con-
‘‘tractors of the lilinois Central R. R. Co., they were not as such contractors the agents or servants
‘“of such company, in such manner as to charge them, the said company, with any injury that
< might occur 1o a servant o Beanett and Sco.t, through the carelessuess, negligence or unskillful-
‘“ ness of them, the said Benneit and Scouw, their agents or servants.

t2th.  That il Bennett and Scott w ere contracters of the Ihnois Central R. R. Co., and as such,
** hud full and entire charge of the lecomotive and cars, and the control and direction of the officers
** and hands thereon, upon which said Othueile Cox was engaged at the time the injury occurred,
“ still the plaintiff is not entitled torecover in this action, if the jury believe from the evidence that
“ the injury occurred solely through carclessness, negligence or unskillfulness of the servants or
“ agents of Bennett and Scott, upon the same train or otherwise.

13th. *¢ The Court instruct the jury, that if Bennett and Scott were mere contractors of the Ill. Cent.
“R. R. Company, and had under their charge and control the train of cars upon which said Othneile
““ Cox was engaged at the time the injury cceurred, which said train was run and eonducted by the
** officers in the employ of the Ilinois Centrai R. R. Co., but at the time of the occurrence said train
*“and officers were under the entire and exclusive contrel, direction and government of the said
“ Bennett and Scott, then the said officers would for the time being become the servants of Ben-

““nett and Scott to this extent : that the Illinois Central R. R. Co. could not be made liable in this
““action, if the testimony proves these facts,”

To all and each of which instructions the said plaintiff, by his counsel, then and there excepted.

Whereupon, the cause was submitted. The jury found the defendant guilty, and assessed the
damages at one thousand dolla.rs. The defendant, by counssl, entered a motion for a new tial,
which was overruled by the Court, and defendant excepted. ‘Thereupou, the Court rendered judg-
ment in favor of plaintiff, and against defendant, for the sum of one thousand dollars and cests of
suit. The defendant appealed to this Court, and now assigns the following causes of error:

Ist. That the verdict was against the law and the evidence.

2d. That the verdict was against the instructions of the court.
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3d. The Court erred in permitting plaintiff’s counsel to ask witness wheth: Oix left any children,

and if so, how many, and their respective ages, and in overraling defend wt’s ohjesiion thereto, and

in permitling the answer to go to the jury.

4th. The Court erred in the instruction to the jury given at the instancs of the plaintif (appel-
lee.)

5th. That the Court erred in refusing to grant a new trial, and in rendering jud smcut.

C. G. SIMON S,
Attormey for Appellant.
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WHE ILLINOIS CENTRAL RAILROAD 3

{ Pleas of the November Term of the Supreme

TOMPANY
ROMEANY, o s Appeal from l Court of the State of Illinois, in the year
Vi
v o f UNION COUNTY. ) of our Lord One Thousand Eight Hun-
TABITHA COX, Administratrix of l
OTHNEILE €OX, deceased,  Appelice. L dred and Fifty-seven,

Page 1 of Record.
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negligence, and unskillfulness of the defendant’s serv:

This action was instituted by the Appellee against the Appellant in the Union County Circuit
Court, on the 2d day of May, A. D. 1855.

The Declaration was in Case, and contained five counts, setting forth that the Appellant, being
the owner of the Illinois Central Railroad, and ihe locomotives, engines, and cars running thereon,
did, by and through its servants and employces, so carelessly misdirect and mismanage a locomo-
tive and cars, ruaning on said railroad, as to carelessly, negligently and unskillfully cause a col-
lision, whereby one Othneile Cox, who was cmployed as a servant on said cars by defendant, was
killed ; to the damage of his Administratrix, the plaintiff in this suit, of $5000 00.

To said Declaration the defendant pleaded not guilty, and for a further plea that the said collision

of the said locomolive and cars in the plaintiff ’s declaration was caused solely by the carelessness,
ants, and from their want of due care and
attention, and not by or through any other carelessness, unskillfulness, default, or want of due
care and attention, that the said locomotive and car in the declaration mentioned were respectively
under the gnidance, government and direction of the said several servants of the defendant, and
of no other person or persons; and that the said Othneile Cox,.at the same time, when, &c., was
also a servant and in the employmcut of the said defendant upon said railroad, and that the said
carelessness, negligence, and unskilllulness, and want of due care and astention of suid servants
were unauthorized by defendant, and entirely without his leave, license, or knowledge.

Upon said pleas issue was taken; and the cause was tried at the May, A. D. 1857, Term, of
said Court, before the Hon. Wm. K. Parrish, Judge of said Court, and a jury.

Upon said trial, the plaintiff introduced Green Bridges, who testified as follows : I was present

when Othneile Cox was killed ; he was killed on the 9th day of February, 1855. He was killed
““ by a train of cars running on the [llinois Central Railroad, which were, at the time he was killed,

** engaged in hauling wood. The civcumstances under whieh Cox lost his life 'were about these : In

the morning before he was kitled, we all got on the train, and went down the road from Anna

“after a load of wood. When the cars were loaded, they were started. Cox and mysell were

* standing togeth.r on the cars for a tme, after which I moved my position to another place on the

* cars, i frong, rather, of where Uox was standing,  Cox was standing up agamst the wood win

i ¢ X 4 i e dlt ; 2 P 28 3 i "¢ ¢ asi, ¢ usb as we
 his face turned owards the roar vt e wata. Loe e was rauning rather lasi, and |

i i : - W ihe ' the cars ling Cit.
came o irain on the side track, 1 vavned my fead and saw ite wood on the cars tumbling ¢

side track, which shoved it back agatust Cox’'s lew, and tripped
The woud struck the cars on the side track, which shoved it back agaiust Cox’'s ley, « Py

* him up, and threw him off the cars.  The moment 1 saw him fall, I hallowed as loud as I could to

bave them stop the train, but the train still went on. I saw a young man standing in {ront of me
 on the train ; Ithen motioved my hand to him. The young man immediately pushed open the

*“ doorof the caboose car, and the conductor came running out of the caboose car, and asked what
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Page 29.

Page 39

Page 31.

Page 32.

“ was the matter. Iinformed him, and he wheeled right round and ran back and whistled, and
‘ the train was stopped. When the train was stopped, we ran back to where Cox was thrown off,
“ aud there lay Cox, dead. He was covered with mud, as if he had been rolled over in the mud
¢« for some litlle distance ; one of his reet was‘ nearly cut c¢ff; his thigh was broken so that the
‘ bones stuck out; there were cuts over each eye; and a large gash on the back of his head, so
‘“ that we could see his skull bone. Cox never moved after I went back. I was well acquainted
¢ with him..” Plainiiff s counsel here asked witness ** whether Cox left any children, and if so,
how many, and their respective ages 7 The defendant’s counsel objected, but the Court over-ruled

the objection, and the defe%dant, by counscl, excepted. Witness then stated ¢ that Cox left four

or five children, as also a widow, the plaintiff in this suit. Of the children, one was a son, 8, 9

or 10 years old ; the others girls, one nearly grown, one 14 or 15 years old, and the other a size

smoller.  Cox was the only man person about the house. He was a poor man--a day laborer.-—

The locomotive znd cars upon which Cox was at the time he was killed, were called the Illinois

¢ Central Railroad Company’s. The engineer's name was Travis; the conduetor’s, Wight.—-

The wood hauled was used along the line of said Railroad. The wood that knocked Cox off,

was knocked off the train by running against another train. It looks as if the conductor and

‘¢ engineer might have seen the car standing on the side track if they had looked out. Our speed

was not slacked up as we came to the switch. Do not know Travis's character as an engineer.——

If he was drunk I do not know it ; did not sec him drink ; do not know that he was in the habit

of drinking. The wood was not over the edge of our cars.”

Cross-examined.——** Bennett was a contractor on the road to furnish wood. Bennett and Scott

had‘the Jocomotive and cars under their control for that purpose. They sent the train where

they pleased. I thought that Cox was cxsb:i”)}ciyed by Bennett; that we were all employed by
him. Can give no opirion as to competency of conductor or engineer. Had known Cox 5 or 6
‘¢ years ; he was industrious, but sometimes drank too much liquor.”

Re-examined,—‘ Bennett was hauling wood for the company ; taking it to stations along the

¢ road for the company. Cox was killed about 12 o’clock of the day time.”

Philip Cruse testified that he * had known Cox 8 or 10 months.  Cox’s family were pretty much

¢ dependent upon his Jabor for a living. Witness drank with Travis between 7 and 9 o’clock on the

morning of the day that Cox was kiilcd—;»—v,lmught't]lat he was a little tight.”

This was all the evidence introduced by the plaintiff.

The dcfcn&mt then introduced Wm. Y. Bennett, who testified as follows : ““At the time that Cox
 was killed, I was a contractor on the road. My business was to {urnish wood to the company, and
“‘buiid fence. Mr. Scott, my partner and mysclf, had charge of the tvain, off of which, I suppose
¢ Cox was thrown and killed. We had charge of the (rain, and the men on the same had to obey
¢« our orders. Mr. Cox was in our emplov at the time. We sent the train out that morning 1
«“ had known Travis at«®st eight months before Cox was killed. He was regarded as one of the

“best engineers on the road ; that was his character. He was skillful, careful and competent, I

“regarded him as a very superior man in that business. I had known Wight for three mouths.

« He had been very successful, and bore a good reputation as a conductor, Cox was generally a
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“ sober man, but would sometimes get drunk. My contract with the company, as to furnishing wood,
“ was this: It was to be furnished at a certain price, and the company were Lo furnish a train of
‘“ cars, locomotive, engineer, conductor and fireman, and the balance of the hands necessary. Mr.
¢ Scott and myself were to furnish oursclves. They did furnish us a conductor, engincer and fire-
“man.  Cox was in our employ at the time of his death. It was only a few days at a time that
‘“ the train was furnished us, when we would call in all the hands needed.”

Cross-examined—‘Bennett and Scott were always held responsible for the management of the
““train by the superintendent, and the officers that the company furnished us were subject to our
““direction and control. We could stop them at any time.”

Ashley testified : 1 have been acquainted with Travis ever since 1853. I always con-

¢ sidered Travis a careful, skillful and competent engineer.”

John Buck testified : ““I was acquainted with Travis. 1 think he was a careful, competent engi-
“ neer.” ' .

This was all the evidence introduced in the case.

The Court then gave the following instruction for the plaintiff, to-wit :

““If the jury believe {rom the evidence, that Bennett and Scott were but the employees, agents of
“the defendant, to haul in the wood of company, or have it hauled in, and not contractors, then
‘they are but their servants, and not contractors in the sense in which it is used in the instructions

““ for defendant.”

To the giving of the foregoing instruction, the defendant, by his counsel, then and there excepted,

The Court then gave the following instructions for the defendant, to-wit :

Ist. ““The defendants ask the Court Lo instruct the jury as matter of law, that a railroad com-
‘“pany or other corporation, are not responsible for injuries to their servauts or agents, occa-
‘“ sioned by the carelessness, negligence or unskillfulness of fellow-servants, while acting in the
“* same service, without their knowledge or sanction, provided such company or corporation have

““ taken proper care to engage competent servants to perform the duty assigned them; or if the
" person injured was acquainted with the character of his fellow-servants for capacity or skill-

** fulness, while engaged as such servant.

2d. ¢¢ That, in this case, if Othneile Cox was, al the time of kis injury, in the employment of I11.
“C. R. R. Co., (provided the Jury are satisfied from the evidence that he was in their employmen &)
‘“and in the discharge of hLis duty as such; and, further, if they believe from the evidence that the
“injury complained of was occasioned cither by his own carelessness, unskillfulness or negligence,
““or that of his fellow-servants in the same line of service, they should find for the defendants, pro-

“vided they have exercised proper care in the selection of competent servants.

3d. **That when Othneile Cox entered into the service of the railroad company, (i the jury
““should believe from the evidence that he was in their service at all,) be thereby virtually under-
¢ took to run all the ordinary risks incident to his employment, including his own negligence or
““ unskillfulness, or the negligence or unskillfulness of his fellow-servants in the same employﬁellt ;
““ or necessarily connected therewith.

4th. ““ That it is presumed in law that his wages were commensurate with the hazard to which

«« he was exposed.
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Page 36.

Page 37.

Page 20.
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Page 26.

Eth. **The true principle is, thal when the servant of a company engages in their service, he
‘““ undertakes as between himself and his employer, to run all the ordinary risks of the service which
“he undertakes ; and this includes the risk of occasional negligence or unskillfulness on the part of
*“ his fellow-servants or employees engaged in the samc line of duty, or incident thereto ; provided
such fellow servants are competent and skillful to discharge the duty assigned them.”

10th. ““The defendants ask the Court to instruet the jury, that if they believe from the evidence
‘“that Bennett and Scolt were contractors of the Illinois Central R. R. Co., and as such contractors,
“ had full charge of the train upon wiich said Oihneile Cox was employed, and the said train, en-
« gincer and conductor under their control ; and, i they further belicve, from the evidence, that the
“said Othneile Cox was the servant of Bennctt and Seott, and engaged as such at the time the
“ipjury complained of oceurred by such tiain, and such injury was occasioned througi the negli-
“ genee, carelessness or unskilliulness of oiher servants of Bennett and Scuit engaged vpon such
‘train at the same time, t,hc:y, the jury, will find the defendants not guilty.

11th. ** The defendants ask the Court to instract the jury, that if Beénnett and Scott were con-
«ractors of the Illinois Central B. R. Co., they were not as such contraciors the agents or servauts
““of sucl company, in such manner as to charge them, the said company, with any injury that
* might ocear to a servant o Benoetl and Sco.t, through the carelessnuss, noghygence or unskilliul-
 ness of them, the said Bennett and Scott, Uielr agents or servants.

12th. * That if Bennett and Scott wele contractors of the Ilhinois Central R. R. Cu., and as such,
*“ had full and entire charge of the locomotive and cars, and the control and direction of the officers
*“and hands thereon, upon which said Othueile Cox was engaged at the Ume the injury occurred,
« still the plaintiff is not entitled to recover in this action, if the jury believe from the evidence that
“the injury occurred solely through carclessness, negligence or unskillfulness of the servants or
« agents of Bennett and Scott, upon the same train or otherwise.

13th. ** The Court instruct the jury, that if Bennett and Scolt were mere contractors of the Ill. Cent.
“R. R. Company, and had under their charge and control the train of cars upon which said Othneile
‘ Cox was engaged at the time the injury occurred, which said train was run and conducted by the
*“ officers in the employ of the Illinois Central R. R. Co., but at the time of the occurrence said train
““and officers were under the entire and exclusive control, direction and government of the said
“ Bennett and Scott, then the said officers would for the time being become the servants of Ben-
““nett and Scott to this extent : that the Illinois Central R. R. Co. could not be made liable in this
‘“action, if the lestimony proves these facts.”

To all and each of which instructions the said plaintiff, by his counsel, then and there excepted.

Whereupon, the cause was submitted. The Jury found the defendant guilty, and assessed the
damages at one thousand dollars. The defendant, by counsel, entered a motien for a new trial,
which was overruled by the Court, and defendant excepted.  Thereupon, the Court rendered judg-
ment in favor of plaintiff, and againsi defendant, for the sum of one thousand dollars and cests of
suit. The defendant appealed to this Ceurt, and now assigns the following causes of ervor:

ist. That the verdict was ugainst the law and the evidence.

2d. That the verdict was against the instructions of the court.



3d. The Court erred in permitting plaintiff’s counsel to ask witness whether Cox left any childven,

and if so, how many, and their respective ages, and in overraling defendant’s objeciion thereto, and

in permiiting the answer to go to the jury.

4th. The Court erred in the instruction to the jury given at the instance of the plaintif (appel-
lee.)

5th. That the Court erred in refusing to grant a new trial, and in rendering judgment,

C. G, SIMON S,
Attormey for Appeilant.
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