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In the Supreme Court, State of Illinois.

FIRST GRAND BIVISION,

PATRICK B. DUCIE

Vi,

y
i

Beror To WASHINGLON.

THE PRESIDENT & TRUSTEES OF |
THE TOWN OF ASHLEY. i

ABSTRACT OF PLAINTIFF'S CASE.

1] A complaint was brought before a Justice of the Peace, P. McNeal,
Esq., against the Plintiff in Ervor, who was defendant in the Court below,
for u violation of section 1 of ordinance No. 33 of the town of Ashley.—
(ere insert ordinance on page of record.) The same was changed
on the 5:h day of Junc 1861, to another Justice.  The cause was continued
antil the 17th June, 1861, when, after a motion to dismiss was made, and

hearing testimony, the suit was dismissed.

2] The complaint, which was on oath, charges the plaintiff in substance
with violating sail section of said ordinance by keeping a ten-pin alley, and
keeping a place for the sale of beer, without license, the same being a nui-
3] sance. Complaint sworn to the 5th June, 1861. On the 27th July,
1861, the defendants in error appezled to the Circuit Court of Washington
7] ecounty ; and at the September term of said Court the following motions
appear to have been made from the order of said Court: ¢ The defendant
moves the Court to dismiss appeal for want of appeal bond.  Cross motion
to amend by filing new bond allowed. Motion for continuance on affidavit.
Motion refused.  Sept. 6, motion to dismiss generally for want of bond—
this being the third time a motion was made to that effect, and leave given to
amend according to the suggestions of defendant, and further leave refused
and motion overruled, to which ruling defendant at the time excepted. And
pow, on this, the 6th September, cause called for trial.  Plaintiff moved to
strike out name of William D. Mitchell from appeal bond. Motion allowed,
and by agreement of parties submitted to the Court for trial. Judgment
for plaintiffs for §25 and costs of suit. A new trial moved for and over-
ruled, to which ruling of the Court defendant at the time excepted. A Bill
8] of Exceptions tendered and allowed, which is substantially as follows :
motion to dismiss for want of appeal bond, the appeal bond on file being
executed by plaintiffs only, no security being given. Motion sustained, and
leave given to amend bond. Ou third day of term another appeal bond filed
9] filed before trial to dismiss for want of appeal bond. The Court sus-

tained the motion, and gave leave to amend by altering the date of appeal bond

to agree with date of filing, and the plaintiffs then and there altered the appeal



Lbussny

bond with the consent of all the obligora to it, so as to agree with date of same—
the bond being thought sufficient by defendant’s attorney, he moved to dis-
miss the suit because of defects in the original appeal bond; another counsel be-
ing employed, said new counsel again moved to dismiss appeal for want of an
appeal bond, the appeal bond on file being signed by the President and
Trustees of said incorporation, and not by the President aud Secretary of
said incorporation, and also not being signed by any principal. Motion
overruled, defendant at the time excepting. [N. B. The said appeal bond
appears to be signed James Smith, Pierce McNail on the right hand of the
page, and by the President and Trustees of Ashley on the left hand of the
page. See appeal bond, page 3 of record.]  Motion overruled, and defend-
ant excepted at the time. Motion to continue on affidavit filed. [[Iere
afidavit ought to be inserted, but it isnhot on the record fir some cause.]
Motion to continue overruled, defendant excepting.

Plaintiff then called James Ramsey, a witness on their behalf, who sta-
ted that it was generally understood by the people of Ashley that there was
a corporation; did not know it of his own knowledge. Saw Messrs. Mitchell,
Board and Smith laying down plank for side walk ; don’t know of his own
knowledge whether it was for incorporation; don’t know as they were Com-
missioners of highway; could not say the plank was laid down before persons
houses that were taxed for doing the same or not. Thinks defendant kept a
ten-pin alley and a place for the sale of beer in Ashley in May last; think
I have seen defendant selling beer; I have scen them rolling on ball allay,
knocking down ten pins; my knowledge is not positive and we very limited.
William Mitchell was then called as a witness for plaintiff; defendant ob-
jected because he was a party to the record; objection overruled,
and witness allowed to testify, defendant excepting ; the plaintiff moved to
strike out name of Mitchell from appeal bond; defendant objected because
it rendered security less, and because the plaintiff had no right to strike a
a party’s name from the record to make a witness of him for them; motion
was sustained, defendant excepting; name stricken from an appeal bond,
clerk approved appeal bond with remaining securities, who consented thereto,
defendant at the time excepted and Mitchell stated: I put up notices of
ordinances as of ordinace No. 83, immediately on the passage of the same:
nut up said notices ten days before cause was commenced in the Court below.
The plaintiffs then offered a book called the Book of Incorporation, and of-
fered to prove by said Mitchell record; defendant objected to said book, it
not being competent evidence to prove existence of incorporation ; objection
overruled and book allowed in evidence, defendant excepting; said witness
then stated: Defendant keeps a ten-pin alley and place for the sale of beer
in Ashley and thinks defendant kept alley and sold beer last May. De-
fendant has no license,

This is the substance of plaintiff’s cvidence. (I cross-examination
said witness stated the last election was held 18th last January; ten days
notice given of election ; I was then a trustee aud am still a trustee; no
elections held since ; never seen defendant rolling ball on ten-pin alley, nor
12] selling. I don't roll balls, ner drink beer, nor go into such places.—
Saw defendant rolling a keg towards his place, which I supposed to be beer,
but I don’t know positively that it was beer.

Defendant then offered to read a certificate from County Clerk of Wash.
ington county, (here insert certificate, which will be found on page 4 of
record,) plaintiff obected, Court overruled objection and plaintiff excepted as
the time; the certificate was read in evidence, showing no statement of



nunmber of polls, fortation or organization of town of Ashley incorporation
had ever been filed m his office, or requested to be filed. Defendant then
offered to read the following certificate from Secretary of State of Illinois,
{here insert certificate which is found on pages 4 and 5 of record,) but plain-
1iff objected ; objection overruled, certificate read and defendant excepted.

The said certificate contains section 3 of Act to Incorporate town of
Du Quoin, passed February 1st, 1861, which contained regulations of elec:
tion of Trustees of town of Du Quoin and requiring two weeks notice of
clection, &e.  This was all the evidence offered on the part of plaintiff and
defendant.  [See certificate on page of record.]

14]  The Court gave judgment for plaintiff for $25. Defendant moved
{ for a new trial ; motion overruled and defendant excepted at the time and

brings the cause into this Court by Writ of Error, sreking to reverse the

judgment of the Court below for the errors assigned upon the record.

R. S. NELSON,
For Plaintiff in Error.
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SUPREME COURT,
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In the Suprems Court, State of Illinois.

OO0 Gt LD ANTY NTOYQOON
TIRS'Y GRAND DLV ISTON

-

Ay Idoant Vernon----November Term, A. D, 1861

PATRICK B. DUCIE

3
1
vs e :
o v Egrror 10 WASHINGTON.
THE PRESIDENT & TRUSTEES OF |
THE TOWN OF ASHLEY. 3
ABDSTRACT OF PLAINTIFF'S CASE.
1] A eonmplaint was brought before 1 Justice of the Peace, P. McNeal,

L¥sq., against the Plaintiff in Error, who was defendant in the Court below,

for a viclation of seetion 1 of ordinance No. 33 of the town of Ashley.

(Iere insert vvdinance on page of record.) The same was changed
on the 5ih day of June 1861, to another Justice.  The cause was continued
until the 17th June, 1861, when, after a motion to dismiss was made, and
hearing testimony, the suit was dismissed.

‘2] The complaint, which was on oath, charges the plaintiff in substance
with violating satl section of said ordinance by keeping a ten-pin alley, and
kecping a place for the sale of beer, without license, the same being a nui-
8] sance. Complaint sworn to the 5th June, 1861. On the 27th July,
1361, the defendants in error appezled to the Circait Court of Washington
7] county; and at the September term of said Court the following motions
appear to have been made from the order of said Court: ¢ The defendant
wmoves the Court to dismiss appeal for want of appeai bond.  Cross motion
to amend by filing new bond allowed.” Motion for continuance on affidavit.
Motion refused.  Sept. 6, motion to dismiss generally for want of bond—
this being the third time a motion was made to that effect, and leave given to
amend according to the suggestions of defendant, and further leave refused
and motion overruled, to which ruling defendant at the time excepted. And
posw, on this, the 6th September, cause called for trial. Plaintiff mcved to
strike out name of William D. Mitchell from appeal bond. Motion allewed,
and by agreement of parties submitted to the Court for trial. Judgment
for plaintiffs for $25 and costs of suit. A new trial moved for and over-
ruled, to which ruling of the Court defendant at the time excepted. A Bill
8] of Exceptions tendered and allowed, which is substantially as follows :
motion to dismiss for want of appeal bond, the appeal bond on file being
executed by plaintiffs only, no security being given. Motion sustained, and
leave given t0 nrr}}egg&:gu.iwzi)%hird day of term another appeal bond filed
9] M!ﬂg& to dismics for want of appeal bond. The Court sus-
tained the motion, and gave leave to amend by altering the date of appeal bond
to agree with date of filing, and the plaintiffs then and there altered the appeal
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‘bond with the conscnt of all the obligora to it, so as to agree with date of same—
the bond being thought sufficient by defendant’s attorney, he moved to ‘dis-
miss the suit because of defects in the original appeal bond; another counsel be-
ing employed, said new counsel again moved to dismiss appeal for want of an
appeal bond, the appeal bond on file being signed by the President and
Trastees of said incorporation, and not by the President and Secretary of
said incorporation, and also not being signed by any principal. Motion
overruled, defendant at the time excepting. [N. B. The said appeal bond
appears to be signed Juaraes Smith, Pierce McNail on the right hand of the
page, and by the President and Trustees of Ashley on the left hand of the
page. Seec appeal bond, page 3 of record.] Motion overruled, and defend-
ant excepted at the time.  Motion to continue on aflidavit filed. [Here
affidavit ought to be inserted, but it is not on the record fir some cause. ]
Motion to continue overruled, defendant excepting.

Plaintiff then called James Ramsey, a witness on their behalf, who sta-
ted that it was generally understood by the people of Ashley that there was
a corporation; did not know it of his own knowledge. Saw Messrs. Mitchell,
Board and Smith laying down plank for side walk ; don’t know of his own
knowledge whether it was for incorporation ; don't know as they were Com-
missioners of highway; could not say the plank was laid down before personas
houses that were taxed for doing the same or not. Thinks defendant kept a
ten-pin alley and a place for the sale of beer in Ashley in May last; think
I have seen defendant selling beer; I have seen them rolling on ball alley,
knocking down ten pins; my knowledge is not positive and wee very limited.
William Mitchell was then called as a witness for plaintiff; defendant ob-
Jected because he was a party to the reeord; objection overraled,
and witness allowed to testify, defendant excepting 3 the plaintiff moved to
strike out name of Mitchell from appeal bond; defendant objected because
it rendered security less, and because the plaintiff had no right to strike a
a party’s name from the record to make a witness of him for them; motion
was sustained, defendant excepting ; name stricken from an appeal bond,
elerk approved appeal bond with remaining securities, who consented thereto,
defendant at the tima excepted and Mitchell stated: I put up notices of
ordinances as of ordinace No. 33, immediately on the passage of the same:
nut up said notices ten days belore canse was commenced in the Court below.
The plaintiffs then offered a book called the Book of Incorporation, and of-
fered to prove by said Mitchell record; defendant objected to said book, it
not being competent evidence to prove existence of incorporation ; objection
overruled and book allowed in evidence, defendant excepting ; said witness
then stated: Defendant keeps a ten-pin alley and place for the sale of beer
in Ashley and thinks defendant kept alley and sold beer last May. De-
fendant has no license.

This is the substance of plaintifi’s evidence.  On e oss-examination
said witness stated the last election was held 18th last January; ten days
notice given of election; I was then a trustee and am still a trustee ; no
_elections held sinee ; never seen defendant rolling ball on ten-pia alley, nor
12] selling. I don’t roll balls, ner drink beer, nor go into such places.—
Saw defendant rolling a keg towards his place, which I supposed to be beer,
but I don’t know positively that it was beer.

Defendant then offered to read a certificate from County Clerk of Wash.
ington county, (herc insert certificate, which will be found on page 4 of
record,) plaintiff obected, Court overruled objection and plaintiff excepted at
the time; the certificate was read in evidence, showing no statement of



number of polls, formation or organization of town of Ashley incorporation
had ever been filed m his office, or requested to be filed. Defendant then
offered to read the following certificate from Secretary of State of Ilinois,
{here insert certificate which is found on pages 4 and 5 of record,) but plain-
tiff objected ; objection overruled, certificate read and defendant excepted.

The said certificate contains section 3 of Act to Incorporate town of
Du Quoin, passed February 1st, 1861, which contained regulations of elec-
tion of Trustees of town of Du Quoin and requiring two weeks notice of

clection, &e.  This was all the evidence offered on the part of plaintiff and
defendant.  [See certificate on page of record.]

14]  The Court gave judgment for plaintiff for $25. Defendant moved
for a new trial ; motion overruled and defendant excepted at the time and
lirings the cause into this Court by Writ of Error, sreking to reverse the
judgment of the Court below for the errors assigned upon the record.

R. S. NELSON,
For Plaintiff in Hrror.
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Of Points and References Relied on by the Planty i Lirror.
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