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SURRKRENME COURY--First Grangd Diyisioy

Qe

R o e
MOUNT VIERNON, NOVEMB ER-TERM 1864.

TIICAIAS A BUCKLAND, / Plaintiff in Error.
V. -
ELBRIDGE GODDARD. | Defendant in Ervor.

BRIEF OF POINTS AND AUTHORITIES CITED ¥OR DEFENDANT IN ERROR.

I'li's was an action of assumpsit commenced by attachment by
Fayette Circuit Court, against plaintiff in error,

and a levy upon land

defendant in error, in the
Writ made returnable to October Term, 1861,

The Bill of Exceptions filed at that term of the Court is the only part of the record the Court
need specially to consider.

The Bill of Exceptions shows that Attorney for plaintiff in error,
an aftidavit of one Vancourt (who was a stranger
was not at the time of commencement of the <

the defendant below, filed
te the suit), stating that the defendant in error,
toresiaent of the State of Tllinois.

Wherenpon the plaintiff in crror moved the Court to disiiiss the att

achment suit for the
reason that no bond for cost had Leen filed by defendant in crr

or, fur the cost of suit.

3

Whereupon ore ofthe attomeys for defendant in error, filed anaffidavitinsaid causestating in
substance that he was informed and believed that defendant in crrory was a resident and citizen
of Ilinois and had been for some time past.  That affiant had corresponded with him at Chieago
where he lived,—that he informed affiant that he was a resident of [linois.

That thereupon detendant in error moved the Court for leave to file an amended attachment
bhond in said eause.

A copy of the bond is set out in the bill of Exceptions.  The bill of Exceptions then
concluded in the following words, viz '

“To all of whicl rulings of the Court the said defendant by his ¢
to at the time and files this his bill of exceptions and asks that this his hill of exceptions may be
wade a matter of record in said  attachment snit herein and signed and sealed by the Cour
which was accordingly done.” i

ttorneys exceptsand excepted

4
The above is the entive Dill of exceptions.
The motion of plaintift in crror was of a dilatory character,
The bill of exeeptions fails to show that upon the hearing

of said motion the afidavit of
Vancourt was presented to the Court as u\'idvnccni'any fact.

i

Vancomt who made the atidavit was a stranger to the suit and the Court was not hound to
take notice of 1t ,
There was a counter atlidavit by the attorney for defendant in error, showing that he

was g
restdent of Tlinois.

nee was of-
commencement of the suit,

The Bill of exeeptions fails to show. that, on the hearing of said maotion any evide
fered to prove that a hond for cost had not been filed at the

This was an attachiment suit and if defendant in crror was a non-resident it i doubtful if a
hond for cost other than the attachment bond was HECeSSATY,

The attachment bond secured the plaitiff in error ao:

unst all costs and damages, and a bond
tor cost, as to him, would have been useless

.

fj 7y —_Z:'

IVSP—



I'he officers of the Coury asked for no mdemnity for cose

The Court below did right in permitting defendant in crror to amend the attaclment hond.
The plaintift in error was not prejudiced by it.

The bill of exceptions fails 1o show that the affidavits set out in the Lill in support of, and
a- cinst the motion of plaintiff in error was the oxuy evidence oftered on the hearing of the mo-
tiom—or in fact wheek cvidence it any was heard.  This is fatal
e

Miller vs. Meztger—16 Ills., 890, and authorities there cited.  Trustees of Elizabothtown
v, Lefler—23 Ills., 90. Warner vs. Carlton—22 Ills., 415.—30 Ills.. 158,

LUACTERN
The Court will presume that the Circnit Court decided corvectly s it aftirmatively ap-
. {/) N

pears that all the evidence is sctout

The record shows that after the disposal of the motion the defendant helow plead to the mer.
This of itselt was a waiver of all vights nnder the motion.

its of the case and went to trial.

Besides the pleadings the clerk below has copied all the papers and athdavits filed in the
cause.  These are no parts of the records as has heen vepeatedly decided by this Court, and
the plaintiff in ervor should be taxed with the cost of that part of the record.

The assignment of error by plaintiff' in crroris not well taken.  There is no ervor on the ree-
ord.  The judgment of the Conrt below should be atlirmed.

S W. MOUTLMTON, Awy for Defendant in Error,
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SUPREME COURYV--First Grand Diyision.

MOUNT VERNON, NOVEMBER TERM 1864.

- —_—
THOMAS A BUCKLAND, / Plaintiff in Error.
VS, -
ELBRIDGE GODDARD. ’ Defendant in Ervor.

BRIEF OF POINTS AND AUTHORITIES CITED FOR DEFENDANT IN ERROR.

This was an action of assumpsit comienced by attachment by defendant in error, in the 4
IFayette Cireuit Court, against plaintitf in ervor.  Writ made returnable to October Term, 1861.
and a levy upon land

The Bill of Exceptions filed at that term of the Court is the only part of the record the Court
need specially to consider.

The Bill of Exceptions shows that Attorney for plaintift in error, the detendant below, tiled
an atidavit of one Vancourt (who was a stranger to the suit), stating r]mt the defendant in ¢ rror,
was not at the time of commencement of the 1.1 & resident of the State of Ilinois.

Whercupon the plaintiff in error moved the Court to diswiss the attachment suif for tho
reason that no bond for cost had heen filed by defendant in error, for the cost of suit.

Whereupon one ofthe attorneys for defendant in ervor, tiled anatfidavitin said cause st: ating in
substance that he was informed and believed that defendant in error, was a resident and citizen
of Iinois and had been for some time past.  That affiant had (unmpnnde(l with him at Chicago
where he lived,—that he informed affiant that he was a resident of Ilinois,

That thereupon defendant in crror moved the Court for leave to file an amended attachment
boud in said cause.

A copy of the bond is set out in the Dill of Exceptions.  The ill of Exceptions then

coneluded in the tollowing words, viz:

“To all of which rulings of the Conrt the said defendant by his attorheys exceptsand excepted
to at the time and files this his Lill of exceptions and asks that this his bill of exceptions may be
made a matter of record in said attachwment suit lierein and signed and sealed by the Court
which was accordingly done.”

The above is the entive bill of exceptions.
The motion of plaintiff' in error was of a dilatory character,

The bill of exeeptions fails to show that upon the hearing of said motion the atfidavit of
Vancourt was presented to the Court as evidenceof any fact.

Vancomt who made the atHdavit was a stranger to the suit and the Court was not bound to 4
take notiee of 1t.

There was a counter atfidavit by the attorney tor defendant in crror, showing that he was a
restdent of THinois,

The bill of exeeptions fails to show, that, on the hearing of said motion any ev idence was of-
tered to prove that 4 bond for cost had nut been filed at the commenceme nt of the suit.

This was an attachment suit and if defendant in crror was a non-resident it i doubttul if a
hond for cost other than the attacliment bond was necessary.,

The attachiment bond secured the plaitiff in error against all costs and damages, and a bond
tor cost, as to him, would have been uscless,




S ——

2% i i ._.‘v‘

I'he officers of the Conrt asked for no indemunity for cos

The Court below did right in permitting
Ihe plaintiff in error was not prejudiced by it.

The bill of exceptions fails to show that the atfidavits sct out in the bill in support of, aid
a vinst the motion of plaintiff in error was the oxLy evidence offered on the hearing of the mo-
. 2 A i i 3 s 3
tion—or in fact = evidence if any was heard. This is fatal

Miller vs. Meztger—16 Ills., 890, and anthorities there cited.  Trustees of Elizabethtown
vs. Lefler—23 Iils., 90.  Warner vs. Carlton—22 Ills.. 415.—30 [lls.. 158,

_ [LLLA,/_LL_
The Court will presume that the Circuit Court decided correctly el it atlirmatively ap-
pears that all the evidence is <ct out

The record shows that after the disposal of the motion the defendant below plead to the mer.
its of the case and went to trial.  This of itself was a waiver ot all rights under the motion.

Besides the pleadings the ¢lerk below has copied all the papers and atidavits filed in the
cause.  These are no parts of the records as has been repeatedly  decided by this Court, and
the plaintiff in ervor shonld be taxed with the cost of that part of the record.

The assignuient of ervor by plaintiff in crroris not well taken.  There is no error on the ree-
ord. The judgment of the Court below should be aftirmed.

S W.MOUILTON, Aty for Defendant in Error.

g defendant in error to amend the attachment bhond.
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In the Supreme Court of smd State,
. First Grund Divpsion.
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‘Record-of the circuit court of
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SUPREME COURT,
First Grand Division.

State of Iinois, ){Sb

The People of the Statyot Illinois,
To the Clerk of the Circuit Court for the County of 72 / - 2727 Greeting :
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SUPREME COURT. ‘

First Grand—nivis'\on.
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1N THE SUPREME CQURT OF ILLINOQIS3,

FIRST GRAND DIV - mm omm e oo VOVEMBER TERIE, 1863.
/"ﬁ(,ambb
. Ay 1131‘}'01‘ to I'ayette.

The filine Attachment Bond under ehapter 9, See. H, p. 97, Parples’ Statate,
does not dispense with the necessity of filing A BOXD FoR CosTS, if plaintiii in
attachment 1< at the time a non resident, as required in chapter 26, Durples’
Statute, p. 275, See. 1.

Jecause the Bond for costs is a secarity for all the costs which shall acerue

/4 in the “action” to the opposite party. The Attachment Bmd, at most, secures
Jo only suzh casts as may by res fverel by reasoun of the weongtully suzing oub
S the writ.
¢ = ’ 9. On the “bond for costs,” the Clerk ean issue Lis fee Lill (without suit)
—— for collection, but no costs can Le collected from the parties executing the At-
/ j tachment Loud until suit on the Bond prosceutad to judzment.

The Attachment Bond for “all costs” which sLall be awarded in any  suit
which may be brought for the WRONCTULLY sucing out the attachuient, isin a
numerous class of attachment cases, no security for eosts.

1. Where the attachment was rightfully sued out, but by reason of inform-
alities, 1t is quashed.

2. When properly sued out, hut no personal service nor property norgar-
nishee indebted to defendant in attachment can be found.

3. When rightfully sued out but by reason of irregularities it is quashed,
or where the property levied upon has been in trial of right of property, deci-
ded not liable to the attachment, yet personal service is bhad and plaintiff pro-
ceed to judgment in PERSONAM, 10 <uit would lie on the Attachment Bond.—
Sharp, vs. lunter, 16 Ala. Rep., p. 765; Pettit, vs. Mereer, 8,

Rep., p- 51; Smith, vs. Story, 4, Humphrey Rep. 169. : :

Lut if even the bond in attachment was a security for the costs as well when
rightfully, as wrongfully sued out, it would 1ail to be so to any but the defen-
dant in attachment, who alone enuld maintain suit upon it,(13 Grattan Rep 139)
aud being a non resident the officers are without a rewmedy.
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SUPREME COURT,
First Grand Division.

State of INinois, }Ss

The People of the State of Illlnois,
To the Sheriff of M 22z 5 7C3.. _County.
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IN THE SUPREME CQURT OF ILLINOIS,

FIRST GRAND DIVISHOR---mmmmm oo oo NOVEMBER TERM, 1868.

p > Error to Fayette.

The filing Attachment Bond under chapter 9, See. 5, p. 97, Purples’ Statute,
does not dispense with the necessity of filing A BOND FOR CO8TS, 1f plaintif in
attachment is at the time a non resident, as required in chapter 26, Purples’
Statute, p. 275, Sec. 1.

Because the Bond for costs is a secarity for all the costs which shall accrue
in the “action” to the opposite party. 'The Attachment Dond, at most, secures
only such casts as may be recovereld by reasou of the weongfully sueinz oub
the writ, ,

9. On the “bond for costs,” the Clerk can issue his fee bill (without suit)
for collection, but no costs can be collected from the parties executing the At-
tachment Boud until suit on the Bond prosecated to judgzment.

The Attachment Bond for *all costs’” which shall be awarded in any suit
which may be brought for the WRONGFULLY sueing out the attachment, is in a
numerous class of attachment cases, no security for costs.

1. Where the attachment was rightfully sued out, but by reason of inform-
alities, it is quashied.

2. When properly sued out, but no personal service nor property norgar-
nishee indebted to defendant in attachment ean be found.

3. \When rightfully sued out but by reason of irregularities it iz quashed,
or where the property levied upon has been in trial of right of property, deci-
ded not liable to the attachmeut, yet personal service is had and plaintiff pro-
ceed to judgment in PERSONAM, no suit would lie on the Attachwment DBond.—
Sharp, vs.~Hunter, 16 Ala. Rep., p. 765 ; Pettit, vs. Merecer, 8,

Rep., p. 51; Smith, vs. Story, 4, Humphrey Rep. 169.

But if even the bond in attachment was a security for the costs as well when
rightfully, as wrongfully sued out, it would tail to be so to any but the defen-
dant in attachment, who alone eould maintain suitupon it,(13 Grattan Rep 139)
aud being a non resident the officers are without a remedy.
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