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IN SUPREME COURT.

The  State of Ilinois, Fivst Grand Division,

—iyi—e

June Term, A. D. 1868.

JOHN KOOP. Plaintiff in Error.

Error to Clinton.

s,
THE PEOPLE, &C. Def't's in Error. 3
ABSTRACT.
2 Indictment, containing two counts. for keeping open a Tippling Hous: ou the Sal-bath day,

in usual form.

3 Capias.
5 Bail bond.
6 March Term, A.D. 1868. Plea of not gwlty. Trial.  Verdict of guilty.  Motion fin
7 new trial overruled. Fine of §50.
BILL OF EXCEPTIONS.

Frederick Weve testifies that, he knew the defendant lived in Mewmphis, Clinton county ;
kept a boarding house there; in the front room defendant kept a grocery or saloon ; that he
sold beer; that defendant sold a glass on one Sunday; did not remember of any other time.

] On Cross- Examination said, that he could not say that the beer was sold on either the 9th,

16th or the 23d of June, 1867 ; could not say that he ever saw the honse of defendant open on
Sunday more than once, but the house was a boarding house and the entrance to it was throngh
the bar room.
On Re-Eramination—Question, * State whether you saw the defendant’s house open and
the defendant selling beer or other drinks in it on any Sabbath day within 18 months bhefore the
9 last August term of this Court.” Objected to. Objection overruled. Ex. In answer to (ues-
tion, witness said that saloon was used as a sitting room.  That he could only remember one sale
of beer.
This was all the evidence.
The court instructs the Jjury, 1st, that it was not necessary to prove any particular Sabbath
10 day within 18 months. 2d. That selling beer is violating the law aguinst keeping open
tippling houses. To giving of which instructions defendant objected.
11 Verdict of jury, that the defendant is gvily of selling beer on the Sabbath day onee
within 18 months.
ASSIGNMENT OF ERRORS.
Ist. The Court erred ‘n giving the instructions severally.
2d. The Court erred in admitting »proper evidence for the people.
3. The verdict is against the law.
4. Court erred in overruling plaintiff’s motion for & new tefal.
5. Court erred in overruling motion in arrest of Jjudgment.

BRIEF.
This record presents (hese questions for solution, to-wit :
1. Is the sale of one glass of beer on t"e Sabbcth day a criminal offence ?
Our criminal code, where it defines the offence, of course governs, but when the offence is
referred to as “ keeping open a tippling house,” &c., without ruy other definition, what consti-
tutes a tippling house must depend upon the Common law, or English fule.  As to.what is a

b4
g
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tippling house see Parple’s Statutes. p. 384, § 130, See Crim. (ode, Sec. 234, Purple’s Stat-
utes, p. 4035 2 Wharion Am. C. L. § § 2435 and 2438 ; 2 Bouv. Law Diec.. 589; Webster's
ie., word tippling-house.  Bacon vs. Wood, 2 Seam. 265.

2 The sale of a single glass is not sufficient proof to complete the offence.

3. The next question is, whether the time, that is the particular Sabbath day alleged in
the indictment, is not a material description of the offence and must be proved as alleged. This
the eourt denies in the first instruction. Unless the p,rosccntion is held to the proof of the
days, how can the defendant plead the reeord of conyietion or aequittal to an other indictment
for other Sabbath days within the same eighteen months ¥

4. Was it proper for the court to permit the prosecution, against the defendants objection.

to sk the question if witness knew of defendant’s selling beer, * or other drinks,” on any Sab-
bath day within eighteen months of finding il;.dicpn;ent 7 See page 8 of Record.
5. Is the 2nd instruction not very erroneous ? (P. 10, Record.) It not oply asgerts the
sale of beer. as much a violation of the law as ayothor Liguor in his howse. (there'ne‘ve.r was any
other liguor proved to be in his house) and then instructs the jury,—*that if deft. kept his
erocery open within 18 months of the finding the indictment, and sold beer and other liguors.
your verdict should be guilty.”  Not limiting it to the Sabbath day at all.

Then again, is the verdiet right or proper, to-wit: © We, the jury, find the deft. guilty of
keeging open a tippling house on the S:'ll{bath day, 18 months from the Awgust term of / this
court.” :

If 12 months before. or after, ghé Angust term, at which the indictment was found. then

po sale was ploved within the statate of limitations. :
A - . b . K. S O'MELVENY. a{d

G. VAN H(K)R‘EBRKE, .
i’ Aﬁ.\’s for Wﬂ';s._iu Fryor,
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IN SUPREME COURT.

— e ——— ——

The  State of  IMlineis,  First  Grand Division,

June Term, A. D. 1868.

JOHN KOOP, Plaintiff in Error, )
s, "~ Error to Clinton.

THE PEOPLE, &C. Def't's in Error. )
ABSTRACT.

Indictment, eontaining two counts. for keeping open a Tippling Housg onthe Sabbath das.
in usual form.

Capias.

Bail bond.

March Term. A. D. 1868, Plea of not guillty. Trial. Verdict of guilty.  Motion for
new trial overrnled.  Fine of 850. .

BILL OF EXCEPTIONS

Frederick Weve testifies that, he knew the defendant lived in Memphis, Clinton county ;
kept a boarding house there ; in the front room defendant kept a grocery or galoon ; that he
sold keer; that defendant sold a glass on one Sunday; did not remember of any other time.

On Cross- Evamination said, that he could not say that the beer was sold on either the 9th.
16tk or the 23d of June, 1867 ; could not say that he ever saw the house of defendant open on
Sunday more than onee, but the house was a boarding house and the entrance to it was throngl
the bar room.

On Re-Erawiination—Question,  State whether you saw the defendant’s house open and
the defendant selling beer or other drinks in it on any Sabbath day within 18 months before the
last Aygust term of this Court.” Objected to. Objection overruled. Ex. Tn answer to ques-
tiongwitness said that saloon was used as a sitting room. That he could only remember one sale
of heer.

This was all the evidence.

The court instruets the jury, Ist, that it was not necessary to prove any particular Sabbath

y day within 18 months. 2d. That selling beer is violating the law against keeping open

tipplipg houses. To giving of which instructions defendant objected.

Yerdict of jury, that the defendant is guilty of sclling beer on the Sabbath day onee
withia 18 months.

, ASSIGNMENT OF ERRORS.

1st. The Court erred in giving the instructions severally.

2d. The Court erred in admitting improper evidence for the people.

3. The verdict is against the law.

4. Court erred in overruling plaintiff 's mation for a new trial,

$.  Court erred in overruling motion in arrest of judgment.

BRIEF.
This record presents these questions for solution, to-wit :
1. Is the sale of o-ncglaéal of beer on the Sabbath day a criminal offence ?
- Our criminal code, where it defines ihe offence, of course governs, but when the offence is
referred to as  keeping open a tippling house,”” &c., without any other definition, what consti-
tutes a tippling house must depend upon the Common law, or English rule.  As to what is a
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tippling house see Parple’s Statutes. p. 384, §. 130. See Crim. Code. Seg, 234, Purple’s Stat-
ntes. p. 4035 2 Wharton Am. €. L. § § ‘)435 and 2438 32 Bouv. Law Dic.. 589; Webster's |
Lic.. word tippling-house. Bacon vs. Wood, 2 Scam. 265. ', *’f

2. The sale of a single glass is not sufficient proof tor complete the,dl'encc .
3. The next question is, whether the time, that is the particular Sabbath dal alleged in
the indictment, is not a material deseription of the offence and must be proved as alleged. This,
the court denies in the first instruetion. Unless the prosecution is held 9 the proof. of the
days, how can the defendant plead the record of eonvict acquittal to an other indietment
for other Sabbath days within the same eighteen months ¥ :

4. Was it proper for the court to permit the prosecntxon against the defendants objection,
to ask the question if witness knew of defendant’s sellm«r beer, * or other drinks,” on any Sab-
bath day within eighteen months of finding mdlctment? See page 8 of Record.

5. Is the 2nd instruction not very erroneous ? (P. 10, Record.) Tt not enly asserts the
sale of beer. as much a violation of the law as any other Ziguor in his house, (there never was auy
other liquor proved to be in his hquse) and then instructs the jury,—* that if deft. kept his
arocery open within 18 months of the finding the indictment, and sold beer and other liguors,
your verdict should be guilty.” Not limiting it to the Sabbath day at all. .

Then acWg. is the verdict right ¢ proper, to-Wt: © We w WV
keeping open a Ipling hous the S h day, 1 ths /v Awgst—Term o] this

oui

Xf 18 months before, or after, the August term, at. which the indictment was found. ihen
mo sale was proved within the statute of limitations. 3'
H. K. 8. O'MELVENY, and

G VAN HOOREBEKE.

Attys for Pltfiz. in Ergoy.
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