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SUPREME COURT,
First Grand Division.

State of Ilinois, }SS

The People of the State of Illinois,
To the Sheriff of % QZ2ertrig. - County.

Because, o e vecord _mm/ /wa%z/ﬁijw, and alho v the tends-
leor r/g the /'mz?mwz/ %9 @ /&/ea whick was i He 4 Gous/ a/
a/z 220 3um _county, /2//&26 e /@aﬁw /%Z%/ /éz’mgeﬁ/,,,,,

o L e

/SZWW %M% 2B ,_(/a//é?za/(z%.{g 1 dacd %’@f 7272072~
%e//f) cveoe hath entervencd to Mo enputy 0/ m;a/.@%:z/’?%
4 ' A K /

C : - { @l we

\ , \ :
are’ cay V1med) /} /@_“paﬁ%é&ﬁz{ the secord and /zzaae&azé}yd 0// ki
dard /‘/m’y, vents, we have cawsed lo o /’mzy//g tnlo  ourO (J‘%/Mﬁm

2 7 LHL. .’ . =
%(él‘/:) " the y?a/ﬁ 0/ (;//Aﬁ&éd) al Mount Vernon, /w/zw the /zw/w&/
//m%% lo covect the ciors v e dame, tn die / Crm and manner, ac-
/v,"f/ﬁ?f lo law, /&7%86 we command o, that {? %006/ and c/(zz&/é;/ W7
of your? counly, you grve notce lo the savd . o
s s yow peve notice to e sacid s

Hat L/é and (yyzafaz ﬁ?/am the /'zm/éé:ad 0/ ot sard ?%%igmg
Cowst at /fa ners tevmy 0/{) dard ‘gwéz/, /o L’ holidens af Mount Vernon,
02 dacd @%a/,y on' e /M/Q szaézzo a//wD the decond %72(/4%3 en
5%/@07/2772/&79 nezt, 1o freard the vecords and /&fzaoeeaééyd a//%%m&{ and the
cticed g/ywr/, % %‘. e L ulkalt tond /ZZ/ and /zéz/z/ez 70 do and
tecetre what the sacd %&wﬁ\/f) shall oraer on thes /é%a/// and’ Have you
then //42& e’ names % those {? whom you shall fﬁ/ﬁ the sad
/ﬁzﬂm ,,,,,,,,,,,, A AN, notsce together with Y AP
Wirness, 4z %ﬂ/__flzféh Zed T ocn %/&Z(/
(/@4!‘5&5 o//o the @%%mmﬁ Gowit and #e seal
theieo s @/ Mount VERNON, t/rs Licecre ot
(/a% 0/é PP- o PO o the year 0/3
0w Q%m/ one’  Mousand ﬂ?%/\) fundsed

and Lea 7 -

_____ Lok e

V/‘/ w&tp'reme Court.
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SUPREME COURT,
First Grand Division.

State of IMinois, }qs

The People of the State of Illinois,
To the Clert: of the Circuit Court for the County of w2272+ o%m  Greeting :

Beecause, © I the wecoid and /&Zﬂc&&ﬂé?&fd as also // & ends:-

leo: 0//3 z’/ 4 /zm/ ment of> a //// @ wéc/ wad ¢t/ // e’ %znaz/ %{62/ /
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i 2
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SUPREME COURT.

First G\'am\ Division. -

e //ZQ/

ﬁi%‘__%a

Plaintiff in Error,

vs.

¢ 4
‘(@/&244/4., V& CP L2t A’

Defendant in Frror.

WRIT OF ERROR.

'% %/Z/LMM %
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&

Jllingis Supreme Conet-—Hobember Term, J. B 1864, -

DAVID M. WALSH, for the use of DAVID O’KELLY,

A

]
vs Error to Monroe. - "
HARRISON HORINE. -

f

Page 1 InOct. 1860, David O'Kelly recovered a judgment in the Monroe Circuit Court for $129 16100 damagesand

costs ; upon which judgment execution was issned and returned by the Sheriff of said county “No pro-
perty found.” An affidavit was then filed in due form of law as per Sce. 38 of 1 Purp. Stat. 649, and
garnishee process was issued out of said court against Harrison Horine on the 20th of Nov. 1863. On
the same day a bond for costs was filed for pltfi. Pltft. filed interrogatories, which were answered® by @
Harrison Horine that sometime in May, A. D. 1862, Ilorine as Master in Chancery and in accordance
with decree made by the Circuit Court of said county sold the homestead of said David M Walsh, in ae- |
“ 6 cordance with the statute in such eases made and provided. and a short time after the sale tendered said |
Walsh the homestead, viz., $1000. IIe refused to take 1t at the time, bug said, “let it be awhile;Yor so1u-
thing to that-purport, and thus the matter vested up to the time Horine was served with the $ymmons.
The $1000 was still in his (Horine’s) hands.  Horine owed Walsh nothing except this $1000 in his offigial w
“ T capacity. David M. Walsh filed also an affidavit and motion to dismiss the garnishee suit. H@sivears
that the $§1000 accraed of right to him under the homestead law. That said homestead was sold by.‘ Hovinoe
as Master in Chancery without first tendering to him Walsh the 81000, That Walsh declineditg accept
it on the ground that Walsh intended and expected that he would be able to redecm from the sale. That
the $1000 has never been paid him, Walsh. That he filed Lis motion to set aside.the sale of #e Yin‘ikir
irregularity, and that said motion wasnot disposed of until Sept. 1863.  That the sale was made Sept I,
1862, and that after the overruling said motion, he believes in Sept. last, he demanded said $1000 of Il4-

" rine, and that he never abandoned his right to said money. . Walsh thereupon moved the courg to dis
miss the garnishee suitebecause the money came to the haunds of Horine as an officer of said court, and
because he denied the right of O'Kelley to use the name of suid Walsh as pltff without his consent. On

“ 3 the 10th of May, 1864, the motion to dismiss the garnishee proceeding was sustained by the court, sai

“ 8 suit dismissed at pltif. cost ; to which decision of the court O'Kelly at the time excepted. No evidence
was heard except said afiidavit and the answer-of garnishee, which are recited in the bill of exceptions.

“ 9 PItf. assigns for error that the court below erred in dismissing said suit and also in failing to enter
judgment against said garnishec.

(L RVUR SR

BRIEKEII.

L.—The $1000 is exempt from execution only for one year after the sale. 1 Purp. Stat., 651, Sce. 48.

2.—The year having expired it was money had and received by the Master for the use of Walsh and
subject to garnishment of his creditors. DPierce vs. Carleton, 12 I1l. R, 364. Langdon vs. Leckett, 6
Alabama R., 727, 160. Drake on Attachments, Sec. 488 and note 1 2 Har. (Del) R., 144 1 Hump. R,
300. 5 Mass. R, 271. 1 Harrison R., 305. 17 Verm. R, 193. 5 New H. R., 519.

3.—The proccedings and judgment should have been and were properly conducted in the name of
Walsh, the judgment debtor, for the use of O’Kelly, the judgment creditor, against the garnishee. 3 Gil.
R, 97. Stahl vs. Webster, 1111l. R,, 518. 18 Id., 289. 26 1d., 52, 463. 27 1d.. 852

4.—Even if the cause was improperly docketed, the court should have rendered jadgment in the propor
names. Above authorities, and 2 Scam. R.. 8, 9. WM. H.UNDERWOOD and

287491 H.C. TALBOT,
Attys for O'Keliy.
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DAVID M. WALSH, for the use of David U’l\'e]’ly,)
VS, >

HARRISON HORENE, Garnishee. 3

M. T. Horene foreclosed a mortaage on the house and lot, it being the Homestead of Walsh.

Harrison Horene the garnishee, was the master in chancery and sold the property May 10th,
1862, and tendered 81000 to Walsh, who did not take it at the time saying “‘let it be a while’’ the
sale was reported at the October Term 1862. At the Spring term 1863, Walsh filed his motion
to set aside the sale for irregnlarity, but which motion was continued to the Oct. Term 1863, when
it was disposed of by overruling same. Before Walsh demanded the $1000 of the Master in Chan-
cery, Horene s was garnisheed, and the Plaintiff for whose use this suitis brought claims so much
of the money as shall satisfy his said Judgement, under sec, 5 of the Act to exempt homesteads,
from sale on execution : (1st Purple’s Statutes 651), which declares that the officer selling “‘shall
out of the proceeds of such sale pay to the execution debtor, $1000, which shall be exempt from
execution for one year thereafter.”” (Laws 1851.)

1st. This money is in the hands of an officer and not liable to garnishment. (Drake on At-
tach. §409 and §505, 3d Scam 452.)

2d. The money was neither actually paid over nor absolutely refused, “let it remain a little
while.”” And clearly it never was abandoned, as is shown by the affidavit of Walsh and the an-
swer of the garnishee. (25th IlL., 224.)

3d. Since the passage of the Act of 1851, before the homestead can be sold or waived the wife
must join in the writing to its release, 50 t00ggge even if the husband abandoned the money the
wife and family still have an interest in the fund, which may arise from its sale.

4th, The time embraced in litigation on the motion ought to be dedncted. (Sec. 12 Purple’s
Statute, 730.)

5th. The Statute exempts the money, and authorized its seizure by “‘execution’” only, not by
garnishment, which presumes its delivery by the officer to the party.

H. K. S. O’'MELVENY, Attn’y. for Appellee.
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DAVID M. WALSH, for the use of DAVID O’KELLY, : y
Vs Error to Monroe.
IHARRISON HORINE g
In Oct. 1860, David O'Kelly recovered a judgment in the Monroe Circuit Court for $429 16-100 damages and
costs; upon which judgment execution was issued and returned by the Sheriff of said county “No pro-
perty tound.” An affidavit was then filed in due form of law as per Sec. 38 of 1 Purp. Stat. 649; and

4

2 garnishee process was issued out of said conrt against Harrison Horine on the 20th of Nov. 1863. On
3

5

6

3

the same day a bond for costs was filed for pltff. Pltfl. filed interrogatories, which were answered by
Harrison Ilorine that sometime in May. A. D. 1862, Iorine as Master in Chancery and in” gecordanee
with decree made by the Circuit Court of said eounty sold the homestead of said David M Walsh, in ac-
cordance with the statute in such eases made and provided, and a short time after the sale tendered said
Walsh the homestead, viz., $1000. e refused to take 1t at the time, but said, “let it be awhile,” fsomf*—
thing to that purport, dlld thus the matter rested up to the time Horine was served with the su‘xmohs :
The $1000 was stillin his (Horine’s) hands.  Horvine owed Walsh nothing except this $§1000 in his “official *
capacity. David M. Walsh filed also an affidavit and motion to (lmm“ the garnishee suit. He swears
that the $1000 accrued of right to him under thehomestead law. That said homestead was sold by Honn
as Master in Chancery without first tendering to. him Walsh the $1000. That Walsh decline aac
it on the ground that Walsh intended and expected that he would be able to redeem from the sale 3
the $1000 has never been paid him, Walsh. That he filed his motion to set aside the sale of the‘ﬂ)t
irregularity, and that said motion wasnot disposed of until Sept. 1863. That the sale was made Sept. b
1862, and that after the overrnling said motion, he believes in Sept. last, he demanded said $1000 of Ho-
rine, and that be never abandoned his right to said money. Walsh thereupon moved the court: to dis-q
miss the garnishee suit because the money came to the hands of Horine as an officer of said court, and
becanse he denied the right of O’Kelley to use the name of said Walsh as pltff without his consefit. On
the 10th of May, 1%64, the motion to dismiss the garnishee proceeding was sustained by the court, said

8 suit dismissed at pitff cost; to which decision of the court O’Kelly at the time excepted. No evidence

was heard except said affidavit and the answer of garnishee, which are recited in the bill of exceptions.

9 PItff. assigns for error that the court below erred in dlsmmmn‘ said suit and also in failing to enter

judgment against said garnishee.

BRIEIRI.

1.—The $1000 is exempt from execution only for one year after the sale. 1 Purp.Stat., 651, Sec. 48.

2.—The year having expired it was money had and received by the Master for the use of Walsh and
subject to garnishment of his creditors. Pierce vs. Carleton, 12 Ill. R, 364. Langdon vs. Lockett, &
Alabama R., 727, 160. Drake on Attachments, Sec. 488 and note 1. 2 ILlr (Del.) R 144. 1 Hump. R
800. 5 Mass. R, 271. 1 Harrison R, 305. 17 Verm. R, 193. 5 New H. R., 519.

8.—The proceedings and judgment should have been and were proper ly conducted in the name of

Walsh, the judgment debtor, for the use of O Kelly the judgment creditor, against the garnishee. 8 Gil.
R, 97. Stahl vs. Webster, 11 Ill. R, 518. 18 Id., 289. 26 Id., 62, 463. 27 1d., 852.

4.—Even if the cause was impropcrlv docketed, the court should have rendered judgment in the proper
pames. Above authorities, and 2 Scam. R.. 8, 9. WM. H. UNDERWOOD and

H. C. TALBOT,
Attys. for O’Kelly. !
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DAVID M. WALSH, for the use of David ()’Kelly,?

VS,
HARRISON HORENE, Garnishee, 5

M. T. Horene foreclosed a mortaage on the house and lot, it being ths Homestead of Walsh.

Harrison Horene the garnishee, was the master in chancery and sold the property May 10th,
1862, and tendered 81000 to Walsh, who did not take it at the time saying “let it be a wiile’’ the
sale was reported at the October Term 1862. At the Spring term 1863, Walsh filed his motion
to set aside the sale for irregularity, but which motion was continued to the Oct. Term 1863, when
it was disposed of by overruling same. Before Walsh demanded the $1000 of the Master in Chan-
cery, Horene he was garnisheed, and the Plaintiff for whose use this suitis brought claims so much
of the money as shall satisfy his said Judgement, under sec, 5 of the Act to exempt homesteads,
from sale on execution : (1st Purple’s Statates 65! ), which declares that the officer selling “‘shall
out of the proceeds of such sale pay to the execution debtor, $1000, which shall be exempt from
gxecution for one year thereafter.”” (Laws 1851.)

Ist. This money isin the hands of an officer and not liable to garnishment. (Drake on At-
tach. §409 and §505, 3d Scam 452,)

2d. The money was neither actually paid over nor absolutely refused, “let it remain a little
while.””  And clearly it never was abandoned, as is shown by the affidavit of Walsh and the an-
swer of the garnishee. (25th IlL., 224.)

3d. Since the passage of the Act of 1851, before the homestead can be sold or waived the wife
must join in the writing to its release, so too even if the husband abandoned the money the
wife and family still have an interest in the fund, which may arise from its sale.

4th.  The time embraced in litigation on the motion ought to be deducted. (Sec. 12 Parple’s
Statute, 730.)

oth. The Statute exempts the money, and authorized its seizure by “‘execution’ only, not by
garnishment, which presumes its delivery by the officer to the party.

H. K. 8. O'MELVENY, Attn’y. for Appellee.
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