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Whited States of z\mmw 9105 £, i) W

STATE OF ILLINOIS, COUNTY OF COOK, 8. S. I s

Gudye ) Ve Govenll. Jldivil %/ f o Sl of s, o) Sl Gsiting’
Jdye of M Coicad Guad of Gkt Coundy, v te St aftesact ant) of @ fom Meref

/{7 e and /ez/ a///w Ocuz/ C@gﬂ‘” v’ /4& ffﬂ) /?ga7o o/ saud %ﬂown{// on/ %g/

__---___Z'__-_".--_-_--__/ ............ M/ont/a// //2&177 //e __________________________________ 0/@7/ %
Oyt i the 4 year of Lod ome %mm/ 374’/ lundhsed and

/ /”’ 7 J/ o f%an(/ ///e L/a//emz/ence 7/ /Ze savd %u/g @%z/w //f :

_______ ottty Hlevacel— {
o </ 7
/ Present, Honorable 2 7 LA Judge of the Tth Judicial
J
Circuit of the Stote of Illinois. é
/ ¢ A = ,/,',,/i_m s~ States Attorney.
fesof & ’
v ol Sl (o Sheriffof Cook County.

Attest;
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State of Illinois,)

& WILLIAM L. CHURCH, “4s %/ the Coreust
Crerr 9/ Gk %tmﬁy in the Sate o Deesaid, do Aored
ccz/?ff? /ﬁ/; ({fvm az

7
r”/%? ”//_f/.é. 7 :v’/;A'_; g Plpioves frsey,

J%fyﬂt?’;, ,0 /é/a t@”&, W‘ and W’%é;e
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IN WITNESS WHEREOF, o/ /

ave /,;eean/o #rd m?//}rm{ and %{f'm':e(/ t%/; veal %’ e
7 g s < e
vatid Court at %ﬁﬂéafo, /J;;_,_,é@/_f;@.ﬁ/,.i;.m, — (/a;y ?y s B ef & 7&- %

; ,

: Clerk,

are and of right‘oug

due form of law, nm

YU My elwcled ana qualimed to oftice ; that full faith ang credit
such, in all

Bt to be given to all his official acts as Courts of Record, and elsewhere; and that his said a

ttestation is in
by the proper officer,
Gives-under my hand and seal, at

» »
my chambers in Chicago, this.ﬁ....,./ day of /
A.D. 185 /} J
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In the Coolt Gounty irenit Gourt.

B .

STATE OF ILLINOIS,? %

Cook County, b
JOEL H. DIX, HORATIO G. SINCLAIR, GEORGE J. HARRIS,

To the use of

JAMES E. SOUTHWORTH, ALBERT SLAUSON, VALORUS SOUTHWORTH

A

and HARVEY FARRINGTON, Jk., ;’
versus
THE MERCANTILE INSURANCE COMPANY. }

Abstract of the Becord

OF THE ABOVE CASE.

Be 11 REMemsERED, to wit: That on the 27th day of June, A. D. 1857, there was
filed in the office of the Clerk of the Circuit Court of Cook County, in the State of Illinois,
a certain bond for costs, which is in the words and figures following, to wit:

[Here follows the bond for costs.]

And afterwards, to wit: on the 27th day of June, A. D. 1857, there was also filed
in the office of the Clerk of the Circuit Court aforesaid a certain preecipe,” which is
in the words and figures following, to wit :

[Here follows the “pracipe.”] ‘

And afterwards, to wit: on the 27th day of June, A.D. 1857, there issued out of the
office of the Clerk of the Circuit Court of Cook County, in the State aforesaid, the peo-
ple’s certain writ, commonly called summons, which is clothed in the words and figures
following, to wit:

[Here follows the summons, and return thereon. |

And afterwards, to wit: on the 2d day of October, A. D. 1857, there was filed in the
office of the Clerk of the Circuit Court of Cook County, in the State aforesaid, a certain
“declaration,” which is in the words and figures following, to wit :

Ix rue Circurr Court or Cook County, oF THE OcrosEr TErM, A. D. 1857,
State or ILLivors, ) '
Coox County, |

Joel H. Dix, Horatio G. Sinclair and George J. Harris, plaintiffs in
this suit, (who sue for the use of James E. Southworth, Albert Slauson, Valorus South-
worth and Harvey Farrington, Jr., carrying on business under the name and style of
Southworth, Slauson & Co.,) by Cyrus Bentley, their attorney, complain of the Mercan-
tile Insurance Company, a corporation established and existing under the laws of the
State of Illinois, defendants in this suit, who have been summoned, &ec., of a plea of
trespass on the case upon promises : For that whereas, heretofore, to wit: on the twenty-
seventh day of September, A. D. 1856, at Chicago, to wit: at the County of Cook afore-
said by a certain instrument or policy of insurance then and there made under the hands
of Cyrenius Beers, the President, and Thomas Richmond, the Secretary of the said corpo-
ration, and countersigned by Justin Parsons, the agent of the said Company, at Chicago
aforesaid, the said Cyrenius Beers, Thomas Richmond and Justin Parsons, acting and
being duly authorized for and on behalf of the said corporation, the said Mercantile In-
surance Company, in consideration of twenty-seven dollars to them paid, the receipt
whereof was thereby acknowledged, did thereby agree to insure the said plaintiffs by
their then name or style of Dix, Sinclair & Harris, against loss or damage by fire to the
amount of two thousand dollars, on their of groceries, (meaning their stock of
groceries) contained in brick building situated in and known as No. 43 South Water
street, city ot Chicago, Illinois ; and the said corporation thereby promised and agreed
to make good unto the said assured, their executors, administrators and assigns, all such



2

immediate loss or damage, not exceeding in amount the sum insured, as should happen
by fire to the property as above specified, from the twenty-seventh day of September, one
thousand eight hundred and fifty-six, (at noon,) unto the twenty-seventh day of Septem-
ber, one thousand eight hundred and fifty-seven, (at noon,) the said loss and damage to
be estimated according to the true and actual cash value of the property at the time the
same should happen, and to be paid within sixty days after notice and proof thereof,
made by the assured and received at their office, in conformity to the conditions annexed
to said policy ; provided always, and it was thereby declared, that the said corporation
should not be liable to make good any loss by theft or any damage by fire which might
happen or take place by means of invasion, &e.
[Here continues the declaration, from the 7th to the 9th page.]

And it was moreover declared, that the said policy was made and accepted in refer-
ence to the conditions thereto annexed, which were to be used and resorted to in order
to explain the rights and obligations of the parties thereto in all cases not therein other-
wise specially provided for, as by the said instrument or poliey of insurance, reference
being thereunto had, will more fully appear ; and the said plaintiffs in fact say that the
said conditions annexed to said policy are (amongst others) as follows, to wit :

[Here follows the declaration from the 9th page, reciting the conditions aunexed to

the policy, to the 10th page, to the 7th condition, which is as follows i1

7. Policies of insurance subscribed by this Company shall not be assignable without
the consent of the Company, expressed by endorsement made thereon. In ease of assign-
ment without such consent, whether of the whole policy or any interest in it, the liability
of the Company in virtue of such policy shall thenceforth cease; and in case of any
transfer or change of title in the property insured by this Company, or of any undivided
interest therein, such insurance shall be void and cease.

[Here continues the recital of the conditions from the 11th page to the 12th page of

the declaration.]

Of which said instrument or policy of assurance, and the conditions thereto annexed,
the said defendant afterwards, to wit: on the day and year first aforesaid, at the county
aforesaid, had notice.

And thereupon afterwards, to wit: on the day and year last aforesaid, at the county
aforesaid, in consideration that the said plaintiffs, at the special instance and request of
the said defendants, had then and there paid to the said defendants the said sum of twenty-
seven dollars as a premium for the insurance of two thousand dollars upon the stock of
groceries mentioned in the said instrument or policy of insurance, and had then and there
undertaken and faithfully promised the said defendants to perform and fulfill all things in
the said policy and the conditions thereunto annexed contained, on the part and behalf
of the said assured to be performed and fulfilled, they the said defendants undertook and
then and there faithfully promised the said plaintiffs that they (the said defendants) would
assure the said plaintiffs against loss or damage by fire to the amount of two thousand
dollars upon the said stock of groceries, and would perform and fulfill all things in the
said instrument or policy contained on their part and behalf to be performed and fulfilled.

And the said plaintiffs in fact further say, that they the said plaintiffs, at the time of
making the said policy of insurauce, and from thence until the 12th day of February, A.
D. 1857, were interested jointly as copartners in the said insured stock of groceries, to
the amount or value of all the moneys by them ever insured or caused to be insured
thereon; that on the said last mentioned day, the interest of the said Sinclair therein was
sold and transferred to the said Dix & Harris, and that from the said last mentioned day
until the loss and damage hereinafter mentioned, the said plaintiffs, Dix & Harris, were
Jjointly interested therein to the amount or value aforesaid, to wit: at the county aforesaid,
and that the said stock of groceries in the said policy mentioned, afterwards, to wit: on
the second day of March, A.-D. 1857, to wit: at the county aforesaid, was burnt, con-
sumed and destroyed by fire, and that no part thereof was lost by theft, d&e.

[Here follows the declaration from the 14th to the 16th page of the record, averring
that the plaintiffs have complied with all the conditions and performed everything
on their part to be performed. |

And the said plaintiffs further say, that although they the said plaintiffs have in all
things conformed themselves to and observed all and singular the said articles and stipu-
lations, conditions, matters and things, which on their part were to be observed and per-
formed according to the form and effect of the said policy, and of the said conditions there-
unto annexed, and altho’ the stock and fund of the said Company, always from the time
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of making the said policy hitherto, have been and yet are sufficient to pay to the said
plaintiffs the said damage and loss sustained by the said fire; and although sixty days
after notice and proof thereof made by said plaintiffs and received by said defendants, at
their office, in conformity to the conditions annexed to said policy, had long elapsed before
the commencement of this suit, of all which said several premises the said defendants
afterwards, to wit: on the day and year last aforesaid at the county aforesaid, had notice
and were then and there requested by the said plaintiffs to pay them the said sum of two
thousand dollars so by them insured as aforesaid; yet the said defendants, not regarding
their said promises and undertakings so by them made as aforesaid, did not, nor would
when they were so requested as aforesaid, or at any time before or since, pay the said
sum of two thousand dollars, or any part thereof, but have hitherto wholly neglected and
refased so to do and still neglect and refuse so to do, to wit: at the county aforesaid.
[Here follows the second count, which is like the first, except as to the amount of
the policy, which is $3000 instead of §2000—this suit being brought upon two
policies, one for $2000 and one for $3000, making total of £5000.]
[Then follow the common counts, of which a nolle prosequi was subsequently en-
tered.]
[Then follow copies of the policies to the 60th page.]
And afterwards, to wit: on the 29th day of October, A. D. 1857, the said defendants
by their attorneys, filed in the office of the Clerk of said Court, their certain plea and
demurrer, which is in the words and figures following, to wit :

COOK COUNTY CIRCUIT COURT,

Stare oF ILLiNots, ) .
Cook County, o

Ads.
JorrL H. Dix et al.

And now come the defendants and defend the wrong and injury, when, &e., and say
that the plaintiffs ought not to have and maintain their said action by anything in said
first count of said declaration contained, because they say that the said first count of said
declaration, and the several matters and things therein contained in manner and form as
pleaded, are entirely insufficient for the plaintiffs to have and maintain their said action,
and this they are ready to verify; wherefore, they pray judgment, &e. And the defen-
dants, for special cause of demurrer, assign the following :

Tue MeRCANTILE INSURANCE Co., }

Ist. That it appears by said count, that, at the time of the fire, the plaintifts did not
own the goods covered by said policy;

2d. That during the continuance of said policy, and before the fire, the said plaintiff
Sinclair, in violation of said policy and without the written consent of the said defen-
dants, sold his interest in the goods insured to the said Joel H. Dix and said George J.
Harris, and that the same was so owned at the time of the fire;

3d. That said count of said declaration is otherwise insufficient, uncertain and in-
formal, &e. By Suumway, Wame & Towxe, Defendants’ Attorneys.

[Here follows like demurrer to the second count of the declaration. |
[Here follows plea of gencral issue to common count. ]

And afterwards, to wit: at the November term of said Court, of the year A. 1y, 1857,
to wit: on the 2d day of January, A. D. 1858, the following among other proceedings
was had and entered of record therein, to wit :

Joer H. Dix, Horatio G. SiNcramr & Grorce J. Harris, use of ]
James E. Souraworrn, Arperr SLAUSON, VALorus Sovrnwortn & |
Harvey Farrineron, Jr.

versus f
Tue MercanTiLE INSURANCE Company. )

This day come the said parties, by their attorneys, and by their agreement made
here in open court, the demurrer of the said defendants to said plaintifts’ declaration is
hereby submitted to the Court, and the Court not being well advised in the premises,
takes the same under advisement.

And afterwards, to wit: at the January special term of said Court, to wit: on the
28th day of January, A. D. 1858, the following proceedings among others were had and
entered of record in said Court, to wit :
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Joer H. Dix, Horatrio G. Sivcrar & GrorGe J. Harris, to the use of

James E. SournwortH, ArpErT SLAUSON, VaLorus SouTHWoRTH }
& Harvey Farringron, Jx. Assumpsit.

versus

Tue MercaNTILE INsURANCE CoypaNy. j
This day come the said plaintiffs and withdraw their common counts herein, and the
Court having heard counsel on the demurrer of the said defendant to said plaintiffs’
declaration, and being well advised in the premises, sustain said demurrer. Therefore,
it is considered that said defendant do have and recover of said plaintiffs its costs and

charges by it in this behalf expended, and have execution therefor.

[Here follows certificate.]
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Jn the Goolt Gounty ircuit Gourt.

STATE OF ILLINOIS,; -
Cook County, '8

JOEL H. DIX, HORATIO G. SINCLAIR, GEORGE J. HARRIS,
To the use of
JAMES E. SOUTH\VORTH, ALBERT SLAUSON, VALORUS SOUTHWORTH
and HARVEY FARRIN(}TON, IR,
versus

THE MERCANTILE INSURANCE COMPANY.

-

Abstract of the Becord

OF THE ABOVE CASE.

2\ Be 11 REMEMBERED, to wit: That on the 27th day of June, A. D. 1857, there was
filed in the office of the Clerk of the Circuit Court of Cook County, in the State of Hlinois,
a certain bond for costs, which is in the words and figures following, to wit:
[Here follows the bond for costs. |
3 And afterwards, to wit: on the 27th day of June, A. D. 1857, there was also filed
in the office of the Clerk of the Cireuit Court aforesaid a certain preecipe,” which is
in the words and figures following, to wit :
[Here follows the « pracipe.”’|
And afterwards, to wit: on the 27th day of June, A.D. 1857, there issued out of the
office of the Clerk of the Circuit Court of Cook County, in the State aforesaid, the peo-
ple’s certain writ, commonly called summons, which is clothed in the words and figures
following, to wit:
E [Here follows the summons, and return thereon. |

And afterwards, to wit: on the 2d day of October, A. D. 1857, there was filed in the
office of the Clerk of the Circuit Court of Cook County, in the State aforesaid, a certain
Z/! “declaration,” which is in the words and figures following, to wit :

Ix R CiReurr Courr oF Coox County, oF THE OCTOBER Trry, A, D. 1857,
STATE oF ILuivors, }
Coox County, 5

— Joel H. Dix, Horatio G. Sinclair and George J. Harris, plaintiffs in
S this suit, (who sue for the use of James E. Southworth, Albert Slauson, Valorus South-
worth and Harvey Farrington, Jr., carrying on business under the name and style of
Southworth, Slauson & Co.,) by Cyrus Bentley, their attorney, complain of the Mercan-
tile Insurance Company, a corporation established and existing under the laws of the
State of Illinois, defendants in this suit, who have been summoned, &ec., of a plea of
trespass on the case upon promises : For that whereas, heretofore, to wit: on the twenty-
seventh day of September, A. D. 1856, at Chicago, to wit : at the County of Cook afore-
said by a certain instrument or policy of insurance then and there made under the hands
of Cyrenius Beers, the President, and Thomas Richmond, the Secretary of the said corpo-
ration, and countersigned by Justin Parsons, the agent of the said Company, at Chicago
aforesaid, the said Cyrenius Beers, Thomas Richmond and Justin Parsons, acting and
1 being duly authorized for and on behalf of the said corporation, the said Mercantile In-
surance Company, in consideration of twenty-seven dollars to them paid, the receipt
whereof was thereby acknowledged, did thereby agree to insure the said plaintiffs by
their then name or style of Dix, Sinclair & Harris, against loss or damage by fire to the
amount of’ two thousand dollars, on their of groceries, (meaning their stock of
groceries) contained in brick building situated in and known as No. 43 South Water
street, city of' Chicago, Illinois ; and the said corporation thereby promised and agreed
to make good unto the said assured, their executors, administrators and assigns, all such
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immediate loss or damage, not exceeding in amount the sum insured, as should happen
by fire to the property as above specified, from the twenty-seventh day of September, one
thousand eight hundred and fifty-six, (at noon,) unto the twenty-seventh day of Septem-
ber, one thousand eight hundred and fifty-seven, (at noon,) the said loss and damage to
be estimated according to the true and actual cash value of the property at the time the
same should happen, and to be paid within sixty days after notice and proof thereof,
made by the assured and received at their office, in conformity to the conditions annexed
to said policy ; provided always, and it was thereby declared, that the said corporation
should not be liable to make good any loss by theft or any damage by fire which might
happen or take place by means of invasion, &e.
[Here continues the declaration, from the 7th to the 9th page.]

And it was moreover declared, that the said policy was made and accepted in refer-
ence to the conditions thereto annexed, which were to be used and resorted to in order
to explain the rights and obligations of the parties thereto in all cases not therein other-
wise specially provided for, as by the said instrument or policy of insurance, reference
being thereunto had, will more fully appear ; and the said plaintiffs in fact say that the
said conditions annexed to said policy are (amongst others) as follows, to wit :

[Here follows the declaration from the 9th page, reciting the conditions annexed to

the policy, to the 10th page, to the 7th condition, which is as follows:]

7. Policies of insurance subscribed by this Company shall not be assignable without
the consent of the Company, expressed by endorsement made thereon. In case of assign-
ment without such consent, whether of the whole policy or any interest in it, the liability
of the Company in virtue of such policy shall thenceforth cease; and in case of any
transfer or change of title in the property insured by this Company, or of any undivided
interest therein, such insurance shall be void and cease.

[Here continues the recital of the conditions from the 11th page to the 12th page of

the declaration.]

Of which said instrument or policy of assurance, and the conditions thereto annexed,
the said defendant afterwards, to wit: on the day and year first aforesaid, at the county
aforesaid, had notice.

And thereupon afterwards, to wit: on the day and year last aforesaid, at the county
aforesaid, in consideration that the said plaintiffs, at the special instance and request of
the said defendants, had then and there paid to the said defendants the said sum of twenty-
seven dollars as a premium for the insurance of two thousand dollars upon the stock of
groceries mentioned in the said instrument or policy of insurance, and had then and there
undertaken and faithfully promised the said defendants to perform and fulfill all things in
the said policy and the conditions thereunto annexed contained, on the part and behalf
of the said assured to be performed and fulfilled, they the said defendants undertook and
then and there faithfully promised the said plaintiffs that they (the said defendants) would
assure the said plaintiffs against loss or damage by fire to the amount of two thousand
dollars upon the said stock of groceries, and would perform and fulfill all things in the
said instrument or policy contained on their part and behalf to be performed and fulfilled.

And the said plaintiffs in fact further say, that they the said plaintiffs, at the time of
making the said policy of insurauce, and from thence until the 12th day of February, A.
D. 1857, were interested Jointly as copartners in the said insured stock of groceries, to
the amount or value of all the moneys by them ever insured or caused to be insured
thereon; that on the said last mentioned day, the interest of the said Sinclair therein was
sold and transferred to the said Dix & Harris, and that from the said last mentioned day
until the loss and damage hereinafter mentioned, the said plaintiffs, Dix & Harris, were
Jointly interested therein to the amount or value aforesaid, to wit: at the county aforesaid,
and that the said stock of groceries in the said policy mentioned, afterwards, to wit: on
the second day of March, A. D. 1857, to wit: at the county aforesaid, was burnt, con-
sumed and destroyed by fire, and that no part thereof was lost by theft, &e.

[Here follows the declaration from the 14th to the 16th page of the record, averring
that the plaintiffs have complied with all the conditions and performed everything
on their part to be performed. ]

And the said plaintiffs further say, that although they the said plaintiffs have in all
things conformed themselves to and observed all and singular the said articles and stipu-
lations, conditions, matters and things, which on their part were to be observed and per-
formed according to the form and effect of the said policy, and of the said conditions there-
unto annexed, and altho’ the stock and fund of the said Company, always from the time
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/ of making the said policy hitherto, have been and yet are sufficient to pay to the said
plaintiffs the said damage and loss sustained by the said fire; and although sixty days
after notice and proof thereof made by said plaintiffs and received by said defendants, at
their office, in conformity to the conditions annexed to said policy, had long elapsed before
the commencement of this suit, of all which said several premises the said defendants
afterwards, to wit: on the day and year last aforesaid at the county aforesaid, had notice
and were then and there requested by the said plaintiffs to pay them the said sum of two
thousand dollars so by them insured as aforesaid; yet the said defendants, not regarding
their said promises and undertakings so by them made as aforesaid, did not, nor would
when they were so requested as aforesaid, or at any time before or since, pay the said
sum of two thousand dollars, or any part thereof, but have hitherto wholly neglected and
refused so to do and still neglect and refuse so to do, to wit: at the county aforesaid.

/ ? i [Here follows the second count, which is like the first, except as to the amount of
the policy, which is $3000 instead of $2000—this suit being brought upon two
policies, one for $2000 and one for $3000, making total of &5000. ]

2 o& [Then follow the common counts, of which a nolle prosequi was subsequently en-
tered.]

27 {f é'/ [Then follow copies of the policies to the 60th page.]
And afterwards, to wit: on the 29th day of October, A. D. 1857, the said defendants
by their attorneys, filed in the office of the Clerk of said Court, their certain plea and
demurrer, which is in the words and figures following, to wit :

COCK COUNTY CIRCUIT COURT,
StaTE oF ILuiNois, |

Cook County, . B
Tue MercantiLE Insurance Co.,
Ads.
J Joer H. Dix et al
J And now come the defendants and defend the wrong and injury, when, &e., and say

that the plaintiffs ought not to have and maintain their said action by anything in said

first count of said declaration contained, because they say that the said first count of said

declaration, and the several matters and things therein contained in manner and form as

pleaded, are entirely insufficient for the plaintiffs to have and maintain their said action,

and this they are re.dy to verify; wherefore, they pray judgment, &c. And the defen-
Z/ dants, for special cause of demurrer, assign the following :

1st. That it appears by said couut, that, at the time of the fire, the plaintiffs did not
own the goods covered by said policy;

2d. That during the continuance of said policy, and before the fire, the said plaintiff
Sinclair, in violation of said policy and without the written consent of the said defen-
dants, sold his interest in the goods insured to the said Joel H. Dix and said George J.
Harris, and that the same was so owned at the time of the fire;

3d. That said count of said declaration is otherwise insufficient, uncertain and in-
formal, &e. By Suvmway, Warre & Towng, Defendants’ Attorneys.

[Here follows like demurrer to the second count of the declaration.]
[Here follows plea of general issue to common count. ]

And afterwards, to wit: at the November term of said Court, of the year A. 1. 1857,
to wit: on the 2d day of January, A. D. 1858, the following among other proceedings
. was had and entered of record therein, to wit:
(7 Jorr H. Dix, Horatio G. Sivcraik & Grorce J. Harris, use of )
James K. SourHworrH, ALBERT SLAUSON, VALORUS SourHworTH &
Harvey FakriNeroNn, JR.
versus
TaE MercANTILE INSURANCE COMPANY. J
This day come the said parties, by their attorneys, and by their agreement made
here in open court, the demurrer of the said defendants to said plaintiffs’ declaration is
hereby submitted to the Court, and the Court not being well advised in the premises,
takes the same under advisement.

And afterwards, to wit: at the January special term of said Court, to wit: on the
28th day of January, A. D. 1858, the following proceedings among others were had and
entered of record in said Court, to wit :
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Jorr H. Dix, Horatio G. SiNcLatR & Georce J. Harris, to the use of
James E. SouvrmwortH, ALBERT SLAUSON, VALORUS SOUTHWORTH
& Harvey FarrINGTON, JR. Assumpsit.
versus
Tuar MERCANTILE INSURANCE CoOMPANY.

This day come the said plaintiffs and withdraw their common counts herein, and the
Court having heard counsel on the demurrer of the said defendant to said plaintiffs’
declaration, and being well advised in the premises, sustain said demurrer. Therefore,
it is considered that said defendant do have and recover of said plaintiffs its costs and
charges by it in this behalf expended, and have execution therefor. :

[Here follows certificate. ]
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SUPREME COURT,

STATE OF ILLINOIS

JOHN 1L DIX.Er A1
V8.
MERCANTI LE INSURANCE CO. %

DEFENDANT’S BRIEF.

This is an action of Assumpsit, on a policy of Insurance. The de-
fendant demurred to the plaintiffs’ declaration, and the Court below
sustained the demurrer, which is the error assigned.

We say the demurrer was properly sustained. The policy of Insurance
was issued to Joel H. Dix, Horatio G. Sinclair, and George J. Harris,
composing the firm of Dix, Sinclair & Harris, on a stock of groceries.
The declaration contaius these words: That the said plaictiffs, at the
time of making the said policy of Insurance, and from thence until the
12th day of February, A. D. 1857, werc interested jointly as co-partners
in said insured stock of groceries, to the amount or value of all the
moneys by them ever insured, or caused to be insured thereon ; that on
the said last mentioned day, the interest of said Sinclair therein was sold
and transferred to said Dix and Harris, and that from the said last men-
tioned day, until the loss and damage hereinafter mentioned, the said
plaintiffs, Dix & Harris, were jointly interested therecin, to the amount
or value aforesaid, to wit : On the second day of march, A. D. 1857, to
wit, at the County aforesaid, was burnt, consumed and destroyed by fire.”

By the declaration itself it appears that the policy was made upon, and
accepted subject to, the following conditions :

“Policies of Insurance subscribed by this Company shall not be assigna-
ble without the consent of the Company, expressed by eadorsement mads
thereon. In case of assignment without such consent, whether of the
whole policy or of any interest in it, the liability of the Company in
virtue of such policy shall henceforth cease; and in case of any transfer or

e R e s i s
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change of title in the property insured by this Company or any undivided
interest therein, such insurance shall be void and cease.”

The grounds of the demurrer was “ the sale and transfer ”” by Sinclair,
of his interest before the fire, in the gnods to Dix & Harris,

The language of the conditions is as broad and comprehensive as hu-
man language can be, and it will be impossible, by any process of rea-
soning, to show that it does not meet and cover this very case. The loss
complained of, occurred after the sale and frangfer. The declaration
avers, that there was a “sale and trangfer,” and it is not pretended or
averred that it was done by the assent of the defendants.

We cannot see how the action can be sustained, on prineiple. Has
there not been a change and transfer of title, or of an undivided interest
therein ? The policy says, a transfer or change of title, in the property
insured. The declaration avers, that Sinclair sold and transferred his
interest in the insured property. Did not that change the title ? Be-
fore, it was Dix, Sinclair & Harris. 1t changed the title to
Dix & Harris. The title was in different persons, from what it was
when the property was insured. DBut the plaintiffs seek to escape this by
saying one partner has a right to scll out to the others. But does it make
it any the less a change of title ? Is it any less a transfer of title ? The
language is, a sale and transfer. How could Dix & Harris become pos-
sessed of the title without a sale or transfer ? The declaration avers
that there was a sale and transfer. But the matter is placed beyond a
question by the balance of the restriction—or of an undivided interest
therein. 'There has been a change of title to anundivided interest in the
insured property, You may put everso strict a construction on the lan-
guage used, and it will meet this case.

Tbis provision is binding upon the parties. This is conceded by the
plaintiffs in crror ; but they say, the language does not mean a sale and
transfer from one partner to the others ; that some peculiar rule of con-
struction is to be applied to the wordsin question. \We understand lan-
guage used in a policy of Insurance is to have no forced meaning, but to
be considered as used in the ordinary and popular acceptation ; and the
same as any other mercantile contract.—=Arnold’s Ius. Vol. 1., Page 63,
Sec. 41, Robertson vs. French, 4 East R. 135. 16 Peters, R. 496.

The language here used is not ambiguous, or obscure, nor technical ;
and how any one can claim that it does not cover the case at bar, is in-
comprehensible. 1t can only be accounted for upon the necessitiesof the
case.

We have thus far treated this question as if it had not been decided.
How is it on authority ? The clause in question is valid. 5 Hill R. 188.
3 Hill R. 503. 4 New Hampr. R. 171. 31 Maine K. 224. 2 Conn.R.
200. 6 Wend. R. 488. 5 Denio R. 326. 16 Peters, 496. 4 Ohio
State R. 285.
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“The policy was made and accepted in reference to the conditions
hereto annexed, which are to be used and resorted to in order to explain
the rights and oblizations of the parties hereto, in all cases not otherwise
especially provided for,” which made condition Number 7 a part and
parcel of the policy. 5 Hill R. 190 1 H. Black R. 254. 1 Term R.
710. 8 Hill R. 501. 2 Com. R 200. 31 Maine R. 224. 6 Wend.
R.488. 8 Black R. 50, 150. 2nd Ind. 645. 4 Ohio State R. 285.

Contracting parties have a right to enter into any stipulation not con-
trary to public policy or positive law—and Courts will enforce them—
and the contracts of Companies and Corporations form no exception to
this rule.

In coastraing policies, as in all other contracts, .the intentions of the
parties as expressed must govern. Parsons on Contracts 494.

12 Mass. R. 74.

2 Wash. C, C. R. 712.
5 Cowen 712, 3 Cowen R. 210.
16 Peters R. 496.

Both these positions are conceded by the plaintiffs in “error, but
whether eonceded or not, they are clearly established by the authorities.
The sale and transfer Ly Sinclair, to Dix & Harris, by authority as
well as principle, avoided the policy, and the plaintiffs cannot recover.
Murdock vs. Chenango Insurance Co., 2nd Com. R. 210,
Fellow vs. Kington 1 Seld. R. 405

16 Peters 2. 496. 5 Denio R. 32 6.
3 Denio R, 302. 4 Seld. B. 299,
18 Missouri R. 128. 30 Penn. State R. 311.

The cases in Missouri and Pennsylvania recoguize the cases we have
cited from the Court of Appeals in the State of New York as law, and
were both the cases of partners.

Dix, Sinclair & Harris had no joint interest in the property insured;
that joint interest had bzen destroyed by the sale and transfer from Sin-
clair to Harris & Dix, an act in which all three concurred. An action
cannot be maintained in the name of Dix, Sinclair & Harris, when Rin-

#
clair has no interest in the suit, or title in the property destroyed.

i gt
1 Chitty’s Pleading, 3. 2nd Com. R. 217. 3 Denio R. 301 %7 /Z2e A 7,

It is fatal to this action, that the declaration discloses that Dix, Sin-
clair & Harris, the plaintiffs, had no joint interest in the property insured
at the time of the loss. The joinder of him with Dix & Harris is fatal.
4 Com. R.216. 4 Hill R. 187. 5 Wend 200, 203. 1 Hill71. 3 De-
nio R.303. Ay flsrewZ 3/ 2 Gerer g -,

It is made a condition precedent to the plaintiffs’ right to recover, that
they all should continue to own the goods. It isa special contract, and
the party can only recover upon the special contract, when they have



fulfilled all the conditions thereof on their part to be kept and per-
formed. This principle is not alone applicable to contracts of insurance,
but to every other special contract. This action is brought upon the
special contract. 5 Denio R. 326.

This condition being part of the policy or contract, though they may
be considered technical conditions, the plaintiffs’ right to recover de-
pends upon their showing in the declaration a strict performance of
them. Parsons on Contracts 497. 13 Conn. R. 533. 5 Denio R. 323,
16 Wend. R. 481. 5 Denio R. 326.

REMARKS ON THE ARGUMENT OF THE PLAINTIFFS IN
ERROR.

The plaintiffs in error rely mainly on the case of Wilson vs, Genesee
Ins. Co, 16 Bar. R. 511. We say it is not to be received as law in this
case,

1. Because it is not the law of the State of New York. It is placing the
opinion of an inferior Court against a superior Court.

2. We are to look to the highest tribunal in the State, for the law of
the State, and that tribunal decides the question with us.

3. Barbour’s Reports are not deemed authority. You can find in them
any kind of law to meet any case. I would as soon think of citing the
decision of a justice of the peace, as settling the law of Illinois, when the
Supreme Court had decided otherwise, as to cite Barbour as overruling
the Court of Appeals.

4. That case does not present the strange anomaly of a party suing for
what, on the record, he admits he had no interest; it is brought in the
name of the assignee.

5. Becanse there is no sense or logic in the reasons given by the Court
for his conclusions.

6. If there was reason to support the case, it is not authority on the
question at bar ; because the restriction is on the assignment of the in-
terest of the insured therein. Hence the words are still more re.
strictive, and embrace the sale and transfer of an undivided interest.

7. The decision is contrary to the law as established by the highest
tribunal of the State of New York, Pennsylvania and Missouri.

8. There is a similar decision in Fellow vs. Kington, 7 Bar. R. 574,
with similar reasoning, which is overruled in 1 Selden R. 405, which is
made after the case in the Comstock Reports.

9. In 16 Barbour, the fully authorized agent of the Insurance compa-
ny was notified of the transfer, and assented to it,and told them that no
assent of the Company in writing was required. The Court gave a very
poor reason for deciding as they did.

10. The Court deciding the case in Barbour, seems to have so little
regard to the cases in the Court of Appeals, that they did not deign to



notice them. From this we may infer, either that they did not know of
the case, or, secondly, they considered themselves superior to the Court of
Appeals.

11. The case concedes that the action, if brought in the name of a
party not interested, as in the case at bar, it would be fatal,

12. The Court cannot state, that they have agreed, in effect, that one
partner might sell to another ; they have agreed to no such thing.
It is engrafting upon the policy, a provision which is not in it.  You are
compelled to add to the languags used. I can best dispose of the whole
case, and all the argument of the plaintiffs in error, by citing the lan-
guage used in the 30 Penn. R, 311, which was a sale by one partner to
another partner, like the case at lnr Says the Court :

“It was against alienation the prohibition was lurled, and_the mere
use of terms will not defeat the intent. That a sale by one partner to
another is within the prohibition cannot be doubted; there is no excep-
ticn in its favor, in the instrument, and the” Lerms used give no room to
imply any.  This is a legitimate consequence of sale and purchase, and
no substitution of terms will make'it anythiny else.”

~ Again, in 18 Missouri R. 133, which was an action on a policy of in-
surance on a stock of goods, in favor of two partners, Deher & Brant.
The Court instructed the jury :—

“If they find, from the evilence, that prior to the.fire, Brunt had
sold out to Deher all his interest in the stock of goods in the Broadway
store, and that, at the time of said fire, Bruat had no interest in said

stock of geeds, thcy will fiad for the defendant.”

It is admitted,—nay, it is alleged in the declaration in this case—
that there had been a sale and transfer.

They also, in the case in 23 Barbour 623 as' affir ning 16 Bar. the
question only incidentally came before the Court; and if reason has any-
thing to do with the question at bar, the resoning of the Court in the
23 Barbour is conclusive upon the case befere us.zz>t ¢/ 7« gL/

13. The plaintiffs in error alss rely upon Angel on Insur.mce and
Parson’s Mercantile Insurance. These works rely upon 6 Barbour, over -
ruled in Selden, and are not authority, for the reisons in bar given above,

14. Parties might be willing to insure Dix, Sinclair & Harris, and not
Dix & Hariis. They might have confidence is the one, and not in the
others. It was their right to make sach a contract to insure or not in-
sure the property, anl it was the plamtlﬂ'a duty to notify them of the
change of title, and get their assent thereto ; and it was their privilege
to assent or dissent,.

I5. They cannot claim any favor on the ground of ignorantly violat-
ing the terms of the policy, for there is no pretence that they did so
ignorantly : even ignorance is no excuse,

Handy’s Reports.



In the conclusion of the argument, it is said, this defence deserves no
favor, To answer I quote the Sylabus of 16 Peters, B. 496, which 1s
in these words :

“ The public have an interest in maintaining the validity of the
clauses in a policy of insurance against fire. They have a tendency to
keep premiums down to the lowest rates, and uphold institutions of this
sort, so essential to the present state of the country, for the protection
of the vast interest embarked in manufactures and merchandise.” 16
Peters R. 496 Syl.

SHUMWAY, WAITE & TOWNE,
Attorneys for Defendants in Error,

}:uwx— o)
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